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PROPOSED  RULE  MAKING 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 
[  29  CFR  Part  541  1 

EXECUTIVE,  ADMINISTRATIVE  AND 
PROFESSIONAL  EXEMPTIONS 

Tentative  Decision  on  Proposed  Rule 
Making  Proceedings 

Pursuant  to  notices  published  in  the 
Federal  Register  regarding  the  regula¬ 
tions  (29  CFR  Part  541)  issued  under 
section  13(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938  (29  U.S.C.  213), 
defining  and  delimiting  the  terms  “em¬ 
ployee  employed  in  a  bona  fide  executive, 
administrative,  or  professional  capacity, 
or  in  the  capacity  of  an  outside  sales¬ 
man”,  both  oral  and  written  data,  views 
and  arguments  have  been  received  on 
the  following  questions  specifically  no¬ 
ticed  for  consideration: 

1.  What,  if  any,  changes  should  be 
made  in  29  CFR  541.1(f),  541.2(e),  and 
541.3(e)  with  respect  to  the  level  of  the 
salaries  or  fees  prerequisite  to  the  ex¬ 
emption  from  the  minimum  wage  and 
overtime  requirements  of  the  act  for  ex¬ 
ecutive,  administrative,  and  professional 
employees  who  are  engaged  in  commerce 
or  in  the  production  of  goods  for  com¬ 
merce?  (27  F.R.  665)  and; 

2.  What,  if  any,  additions  or  changes 
should  be  made  in  Subpart  A  of  29  CFR, 
Part  541  for  determining  the  exemption 
from  the  minimum  wage  and  overtime 
requirements  of  the  act  for  bona  fide 
executive,  administrative,  and  profes¬ 
sional  employees  in  the  retail  and  service 
establishments  or  industries?  (27  F.R. 
7,651). 

Evidence  was  received  on  the  first 
question  March  26  through  March  29, 
1962,  in  Washington,  D.C.  and  April  9 
and  10,  1962,  in  Santurce,  Puerto  Rico, 
and,  on  the  second  question,  in  Wash¬ 
ington,  D.C.,  October  15  through  Oc¬ 
tober  23,  1962  and  in  Santurce,  Puerto 
Rico  on  October  29, 1962. 

Employers  were  represented  at  the 
March  proceedings  by  the  American 
Bankers  Association,  the  American 
Bottlers  of  Carbonated  Beverages,  the 
American  Pulpwood  Association,  the 
American  Retail  Federation,  the  Asso¬ 
ciation  of  Stock  Exchange  Firms,  the 
•  Automotive  Service  Industry  Association, 
the  Electronics  Industry  Association, 
the  Illinois  Manufacturers  Association, 
the  Illinois  State  Chamber  of  Commerce, 
the  Manufacturers  Association  of  Syra¬ 
cuse,  the  National  Association  of  Inde¬ 
pendent  Insurers,  the  National  Restau¬ 
rant  Association,  and  the  U.S.  Inde¬ 
pendent  Telephone  Association  and  by 
representatives  of  the  Baltimore  Gas 
and  Electric  Company  and  the  Campbell 
Soup  Company.  At  the  April  proceed¬ 
ings,  employers  were  represented  by  the 
Association  of  Sugar  Producers  of  Puerto 
Rico  and  by  representatives  of  the  fol¬ 
lowing  firms:  Casco  Sales  Agency,  Indus¬ 
trial  Siderurgica,  Inc.,  International 
Shoe  Corporation  of  Puerto  Rico,  Puerto 
Rican  International'  Paper  Company, 
Ltd.,  and  the  Puerto  Rico  Telephone 
Company. 


Employees  were  represented  at  the 
March  proceedings  by  the  AFL-CIO,  the 
American  Newspaper  Guild,  the  Inter¬ 
national  Brotherhood  of  Electrical 
Workers,  the  International  Ladies'  Gar¬ 
ment  Workers’  Union,  the  International 
Union  of  Electrical,  Radio,  and  Machine 
Workers,  the  Office  Employees  Interna¬ 
tional  Union,  the  United  Auto  Workers, 
and  the  United  Steelworkers  of  America. 
Certain  groups  of  professional  employees 
were  represented  by  the  American  Fed¬ 
eration  of  Technical  Engineers  and  the 
National  Society  of  Professional  Engi¬ 
neers. 

Employers  were  represented  at  the 
October  proceedings  on  the  mainland 
by  the  American  Farm  Bureau  Federa¬ 
tion,  the  American  Retail  Federation, 
the  Associated  Merchandising  Corpora¬ 
tion,  the  Automotive  Parts  Rebuilders 
Association,  the  Chamber  of  Commerce 
of  the  United  States,  the  Institute  of 
Distribution,  the  National  Association  of 
Direct  Selling  Companies,  the  National 
Association  of  Retail  Grocers  of  the 
U.S.,  the  National  Association  of  Food 
Chains,  the  National  Council  of  Farmer 
Cooperatives,  the  National  Retail  Mer¬ 
chants  Association,  the  Ohio  State 
Council  of  Retail  Merchants,  the  Re¬ 
tail  Labor  Standards  Association,  the 
Variety  Stores  Association,  Inc.  and  by 
Malcolm  J.  Reid  (operator  of  food  stores 
in  Staunton  and  Charlottesville,  Vir¬ 
ginia),  and  by  representatives  of  the 
following  firms:  Associated  Lerner  Shops 
of  America,  Federated  Department 
Stores,  Grand  Union  Company,  Jordan 
Marsh  Co.  of  Boston,  Massachusetts, 
G.  C.  Murphy  Company,  Sears,  Roebuck 
and  Company,  and  the  Sherwin- 
Williams  Company;  at  the  October  pro¬ 
ceedings  in  Puerto  Rico  by  representa¬ 
tives  .  of  the  following  firms:  Grand 
Union  de  Puerto  Rico,  Prime  Meat  Mar¬ 
ket,  Inc.,«and  Pueblo  Supermarkets,  Inc. 

Employees  were  represented  at  the 
October  proceedings  by  the  AFL-CIO, 
the  Amalgamated  Clothing  Workers  of 
America,  the  Amalgamated  Meat  Cut¬ 
ters  and  Butcher  Workmen  of  North 
America,  and  the  Retail  Clerks  Interna¬ 
tional  Association.  Certain  professional 
employees  were  represented  by  the  Na¬ 
tional  Society  of  Professional  Engineers. 

Part  I.  Salary  Levels  for  Employees  of 

Other  Than  Retail  or  Service  Estab¬ 
lishments 

Data  on  minimum  salaries  paid  em¬ 
ployees  exempt  under  §  541.1,  541.2  or 
541.3  of  29  CFR,  Part  541,  collected  in  a 
special  survey  by  the  Wage  and  Hour 
Division  in  September  to  December  1961, 
are  presented  in  a  report  which  was 
made  part  of  the  record  of  the  proceed¬ 
ings. 

Employer  representatives'  position. 
Certain  employer  representatives  pro¬ 
posed  that  the  salary  tests  be  eliminated 
as  a  prerequisite  to  exemption.  Others 
proposed  that  differential  rates  be  set 
on  an  industry,  area,  or  regional  basis; 
still  others  that  the  salary  tests  be  set 
at  the  level  of  the  lowest  paid  executive 
employees  in  the  lowest  wage  and  salary 
areas  of  the  country. 

However,  the  basic  position  of  employer 
representatives  is  that  the  present  salary 


levels  should  not  be  increased.  They 
also  urged  that,  if  any  increase  in  the 
salary  levels  should  be  contemplated, 
such  increase  be  limited  to  the  percent¬ 
age  increase  in  the  cost  of  living  since 
the  present  salary  levels  were  established. 

With  regard  to  salary  tests  for  Puerto 
Rico  and  the  Virgin  Islands,  employer 
representatives  recognized  that  the  data 
presented  showed  that  the  level  of  em¬ 
ployee  earnings  in  Puerto  Rico  had  in¬ 
creased  and  recommended  that  the  sal¬ 
ary  tests  for  employees  in  both  areas  be 
increased  in  like  proportion.  They  pro¬ 
posed,  however,  that  the  salary  test  under 
the  special  proviso  for  higher-paid  em¬ 
ployees  be  set  at  a  lower  level  for  those 
employed  in  Puerto  Rico  or  the  Virgin 
Islands  than  for  those  employed  in  other 
areas. 

Certain  professional  groups  proposed 
that  the  salary  tests  be  eliminated  for 
professional  employees,  such  as  licensed 
engineers  and  chemists  who  hold  aca¬ 
demic  degrees,  and  that  such  employees 
be  accorded  the  same  exception  as  is 
presently  accorded  physicians  and 
lawyers. 

Employee  representatives'  position. 
Employee  representatives  proposed  that 
the  salary  test  for  executive  employees 
be  set  at  $125  a  week,  at  $150  a  week  for 
administrative  and  professional  em¬ 
ployees,  and  at  $200  a  week  under  the 
special  proviso  for  higher-paid  em¬ 
ployees,  with  proportionate  increases  in 
the  salary  tests  for  employees  in  Puerto 
Rico  and  the  Virgin  Islands.  Alterna¬ 
tively,  they  proposed  that  executive-type 
employees  be  considered  to  meet  the  sal¬ 
ary  requirements  if  they  are  paid  at  least 
30  percent  more  than  the  highest  paid 
employee  under  their  supervision. 

Part  n.  Application  of  the  Regula¬ 
tions  to  Employees  of  Retail  and 
Service  Establishments  and  Indus¬ 
tries 

Data  on  minimum  weekly  salaries  paid 
executive,  administrative  ana  profes¬ 
sional  employees  in  retail  establishments, 
collected  in  a  special  survey  conducted 
for  the  Wage  and  Hour  Division  in  June 
1962  by  the  Bureau  of  Labor  Statistics, 
are  presented  in  a  report  which  was  made 
part  of  the  record  of  the  October  pro¬ 
ceedings  on  the  application  of  the  reg¬ 
ulations  to  employees  of  retail  or  service 
establishments. 

A.  Employer  representatives’  position. 
The  basic  position  of  employer  repre¬ 
sentatives  is  that  the  present  regulations 
are  not  appropriate  to  the  retail  and 
service  industry  and  should  not  be  ap¬ 
plied.  Specifically,  employer  represent¬ 
atives  hold  that  the  status  of  an  execu¬ 
tive  employee  in  the  merchandising 
industry  is  determined  by  the  function 
he  performs  as  part  of  the  management 
team,  whether  actually  managing  an  es¬ 
tablishment  or  department  or  merely 
participating  in  its  management,  and  by 
the  purpose  for  which  his  nonmanagerial 
activities  (such  as  making  sales,  check¬ 
ing  cash  registers,  replenishing  stock  on 
the  floor)  are  performed. 

Representatives  of  employers  propose 
that  separate  and  special  regulations  be 
issued.  The  regulations  which  they  pro¬ 
pose  would  include  a  specific  definition 
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of  “management”  in  retail  or  service  es¬ 
tablishments  and  regard  as  exempt  work 
(and  therefore  not  to  be  offset  against 
the  statutory  tolerance  for  nonexempt 
work)  any  activity  of  whatever  nature 
which  is  performed  by  managerial  per¬ 
sonnel  for  the  “purpose  of  management”. 
Their  proposals  would  also  extend  the 
special  increased  tolerance  for  non¬ 
exempt  work  to  all  executive  and  admin¬ 
istrative  employees  in  establishments 
which  “function  as  an  integral  part  of 
the  retail  establishment”,  whether  em¬ 
ployed  in  the  main  establishment  or  in 
physically  separated  warehouses,  service 
buildings,  central  offices  or  other  units 
located  apart  from  the  retail  establish¬ 
ment,  and  whether  or  not  their  work  may 
relate  to  the  operations  of  units  or  es¬ 
tablishments  other  than  that  in  which 
they  are  employed.  In  addition,  they 
would  except  managers  of  leased  (li¬ 
censed)  departments  in  departmental¬ 
ized  retail  or  service  establishments  from 
any  nonexempt  work  limitation. 

1.  Definition  of  "executive” .  The  defi¬ 
nition  of  an  “executive”  employee  in  a 
retail  or  service  establishment  which  em¬ 
ployer  representatives  propose  would  re¬ 
lax  the  “primary  duty  test”  in  the  present 
regulations  to  include  employees,  such  as 
assistant  managers  and  assistant  buyers 
in  department  stores,  who  “participate 
in”  the  management  of  the  establishment 
or  department  in  which  they  are  em¬ 
ployed,  as  well  as  employees,  such  as 
managers  and  buyers,  who  actually  man¬ 
age  the  establishment  or  department. 
The  proposed  definition  would  also  relax 
the  personnel  management  functions 
tests  to  permit  an  employee  to  qualify 
who  either  supervises  two  or  more  em¬ 
ployees  or  has  the  authority  to  hire  and 
fire  or  whose  suggestions  as  to  change 
of  status  of  other  employees  is  given  par¬ 
ticular  weight.  This  is  distinguished 
from  the  present  tests  which,  in  this  re¬ 
gard,  require  that  both  conditions  be 
met.  The  definition  would  also  relax 
the  exercise  of  discretion  test  to  permit 
an  employee  to  qualify  who  customarily 
and  regularly  exercises  discretionary 
“judgment”,  as  distinguished  from  the 
present  regulations  which,  in  this  regard, 
require  that  the  employee  customarily 
and  regularly  exercise  discretionary 
“powers”.  Excluded  from  the  category 
of  nonexempt  work  under  the  proposal 
would  be  any  work  of  whatever  nature 
which  is  performed  by  an  executive  em¬ 
ployee  for  the  “purpose  of  the  perform¬ 
ance  of”  the  work  described  above,  and 
no  limitation  whatever  would  be  placed 
on  the  amount  of  nonexempt  work  which 
may  be  performed  by  an  employee  who  is 
in  sole  charge  of  a  leased  (licensed)  de¬ 
partment  in  a  department  store  or  other 
retail  or  service  establishment. 

Employer  representatives  made  it 
clear  that  the  primary  purpose  of  these 
proposals  (except  for  that  relating  to 
leased  departments)  is  to  extend  the 
minimum  wage  and  overtime  exemption 
to  assistant  managers  and  assistant  buy¬ 
ers.  They  stated  that  many  of  these 
employees,  whom  employers  in  the  retail 
industry  consider  key  management  per¬ 
sonnel,  fail  to  qualify  for-  exemption  as 
“executives”  under  the  present  regula¬ 
tions  because  they  do  not  supervise  two 


or  more  employees  and  often  fail  to  qual¬ 
ify  for  exemption  as  “administrative” 
employees  because  they  do  not  meet  the 
salary  test. 

Definition  of  “administrative”  em¬ 
ployee.  Representatives  of  employers 
would  retain  the  present  definition  of  an 
“administrative”  employee,  except  that 
an  “administrative”  employee  would  be 
identified  as  a  “staff  employee”;  charac¬ 
terization  of  his  work  as  “office  or  non- 
manual  field  work”  would  be  deleted; 
and  the  requirement  that  he  exercise  dis¬ 
cretion  and  independent  judgment  be 
confined  to  the  area  of  his  “principal 
responsibility.” 

Two  or  more  executives.  Employer 
representatives  further  state  that  it  is 
necessary  in  retail  establishments  to 
delegate  managerial  authority  and  re¬ 
sponsibility  downward  to  the  lowest  pos¬ 
sible  echelons.  With  particular  refer¬ 
ence  to  assistant  managers  and  assistant 
buyers  in  this  regard,  they  contend  that 
such  employees  are  not  “assistants  to” 
the  manager  or  buyer,  but  that  they  in 
fact  have  equal  authority  and  responsi¬ 
bility  with  the  manager  or  buyer  in  the 
managerial  function.  They  urge  that 
the  regulations  recognize  that  there  can 
be  more  than  one  executive  in  a  par¬ 
ticular  area  or  department. 

Leased  departments.  Their  view  with 
respect  to  managers  of  leased  (licensed) 
departments  is  that  a  leased  department, 
such  as  a  shoe  department  in  a  retail 
store,  is  nothing  more  than  a  branch 
establishment  of  a  chain  enterprise  of 
which  it  (the  shoe  department)  is  a  part, 
and  is  comparable  to,  and  should  be 
treated  as  if  it  were,  a  physically  sepa-' 
rated  branch  store.  They  contend  that 
the  manager  of  such  a  leased  depart¬ 
ment,  although  he  may  occasionally  be 
assisted  by  part-time  employees,  gen¬ 
erally  has  fewer  than  two  employees 
under  his  supervision  and  is,  in  fact, 
in  “sole  charge”  of  the  leased  depart¬ 
ment  no  less  than  the  manager  of  a 
physically  separated  branch  store  is  in 
“sole  charge”  of  the  branch.  They 
therefore  propose  that  such  managers  be 
accorded  the  same  complete  exception 
from  the  percentage  limitation  on  non¬ 
exempt  work  as  is  accorded,  under  29 
CFR  541.1(e),  to  persons  who  are  in 
“sole  charge  of  an  independent  estab¬ 
lishment  or  a  physically  separated 
branch  establishment”. 

Salary  tests  and  levels.  Certain  em¬ 
ployer  representatives  argue  against  the 
imposition  of  any  salary  tests  for  em¬ 
ployees  in  retail  or  service  establish¬ 
ments.  They  state  that  it  is  the  practice 
in  the  retail  industry  for  part  of  an 
executive  employee’s  compensation  to  be 
paid  in  the  form  of  an  annual  bonus 
based  on  a  percentage  of  sales  or  of  the 
firm’s  gross  profit  and  that  the  imposi¬ 
tion  of  salary  tests  would  require  a  com¬ 
plete  revamping  of  their  accounting 
practices. 

The  basic  position  of  employer  repre¬ 
sentatives  with  respect  to  salary  tests  and 
levels,  however,  is  that  if  the  special  reg¬ 
ulations  and  definitions  which  they  pro¬ 
pose  are  adopted  in  full,  the  salary  tests 
set  forth  in  the  present  regulations  should 
be  retained  (that  is,  $80  a  week  for  ex¬ 
ecutive  employees,  $95  a  week  for  ad¬ 


ministrative  and  professional  employees, 
and  $125  a  week  under  the  special  pro¬ 
viso  for  higher-paid  employees) .  If  these 
proposals  are  not  adopted,  they  propose 
that  the  salary  test  for  administrative 
employees  be  set  at  the  same  level  as 
that  for  executive  employees,  and  that 
the  salary  level  for  both  executive  and 
administrative  employees  in  retail  and 
service  establishments  be  held  at  $80  a 
week  ($55  in  Puerto  Rico  and  the  Virgin 
Islands)  with  $125  per  week  ($85  in 
Puerto  Rico  and  the  Virgin  Islands)  for 
purposes  of  the  special  proviso.  If  any 
increase  in  present  levels  should  be  con¬ 
templated,  they  urge  that  such  increase 
be  limited  to  the  percentage  increase  in 
the  cost  of  living  which,  in  the  interval 
since  the  last  previous  adjustment  in  the 
salary  tests,  has  amounted  to  approxi¬ 
mately  3.5  percent. 

Employee  representatives’  position. 
The  basic  position  of  the  representatives 
of  employees  is  that  the  present  regula¬ 
tions  are  applicable  in  the  retail  and  serv¬ 
ice  industries  and  that  no  special  treat¬ 
ment,  beyond  that  granted  by  Congress, 
should  be  accorded  these  industries  and 
no  special  or  separate  regulations  issued. 

This  position  is  based  on  the  view  that 
the  present  regulations  are  basic  and 
have  met  the  test  of  time.  They  have 
been  applied  uniformly  to  all  covered 
industries  and,  although  these  indus¬ 
tries  have  many  distinctive  and  diverse 
occupations  and  wage  settings,  this  fact 
has  not  prevented  their  being  covered  by 
a  common  set  of  regulations.  They  also 
comment  that  a  segment  of  the  retail 
industry  itself  has  long  been  subject  to 
the  present  regulations  and  their  appli¬ 
cation  has  presented  no  difficulties.  The 
variations  in  various  segments  of  the  re¬ 
tail  and  service  industries  are  as  wide  as 
those  between  them  and  other  industries. 
Hence,  employee  representatives  believe, 
the  need  for  regulations  of  general  ap¬ 
plicability  is  obvious. 

Salary  tests  and  levels.  It  is  the  posi¬ 
tion  of  employee  representatives  that  the 
salary  tests  for  employees  in  retail  and 
service  establishments  should  be  set  at 
the  same  levels  which  they  have  recom¬ 
mended  for  other  covered  employees,  that 
is,  $125  a  week  for  executive  employees, 
$150  a  week  for  administrative  and  pro¬ 
fessional  employees,  and  $200  a  week  for 
purposes  of  the  proviso  for  higher-paid 
employees.  They  propose  that  the  sal¬ 
ary  tests  for  employees  in  retail  or  service 
establishments  in  Puerto  Rico  or  the 
Virgin  Islands  be  set  at  the  same  level  as 
those  for  employees  in  other  establish¬ 
ments  in  these  areas. 

Part  III.  Administrator’s  Views  and 
Tentative  Proposals 

After  having  given  careful  considera¬ 
tion  to  all  relevant  information  received, 
I  have  tentatively  decided  to  revise  29 
CFR  Part  541  as  hereinafter  set  out  for 
the  following  reasons. 

Salary  data,  tests  and  levels.  I  eannot 
concur  in  the  proposals  made  by  certain 
employer  representatives  that  the  salary 
test  be  eliminated  as  a  prerequisite  to 
exemption  under  section  13(a)  (1)  of  the 
act.  Similar  views  were  expressed  when 
the  regulations,  in  their  present  form, 
were  being  drafted  in  1940  and  when  re- 
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visions  of  the  salary  levels  were  being 
considered  in  1949  and  in  1954.  The 
validity  of  this  test  has  been  fully  ex¬ 
plored.  The  Division’s  views  with  re¬ 
spect  to  this  issue,  stated  in  the  report 
of  the  presiding  officer  in  the  1940  pro¬ 
ceedings  (pp.  19-20)  and  restated  in 
greater  detail  in  the  respective  reports 
of  the  presiding  officers  in  the  subsequent 
proceedings  (pp.  6-7  of  the  1949  report 
and  pp.  2-3  of  the  report  of  the  1954  pro¬ 
ceedings)  are  included  here  by  reference. 

I  find  nothing  in  the  record  to  warrant  • 
any  change  in  this  view  and  must  there¬ 
fore  reject  the  proposal  of  employer  rep¬ 
resentatives  on  this  issue. 

I  must  also  reject  proposals  made  by 
employer  representatives  that,  if  the 
present  salary  levels  are  to  be  increased, 
the  salary  tests  should  reflect  the  level  of 
the  lowest  paid  segment  of  employees 
within  the  scope  of  this  exemption  in 
those  geographic  areas  with  the  lowest 
wage  and  salary  levels  in  the  United 
States.  To  do  so  would  be  to  render 
the  salary  test  meaningless  for  all  but  a 
relatively  few  and  thus  have  the  effect  of 
eliminating  the  salary  tests  with  respect 
to  the  great  majority  of  the  employees  to 
whom  these  regulations  apply. 

I  must  likewise  reject  the  alternative 
proposal  made  by  certain  employer 
representatives  that  a  multiplicity  of 
salary  tests  be  established  to  reflect  dif¬ 
ferentials  in  wages  and  salaries  paid  in 
various  geographical  areas  of  the  conti¬ 
nental  United  States.  There  is  no  evi¬ 
dence  in  the  record,  nor  in  the  Division’s 
experience,  that  the  uniform  salary  tests 
which  have  been  applied  for  nearly  a 
quarter  of  a  century  have  affected  the 
application  of  the  section  13(a)(1)  ex¬ 
emption  on  any  extrinsic  basis,  geo¬ 
graphic  or  otherwise.  The  uniform 
standards  contained  in  the  regulations, 
moreover,  have  met  the  test  of  time.  No 
useful  purpose  would  be  served  by  frag¬ 
menting  these  standards. 

I  am  persuaded,  however,  by  the 
Division’s  experience,  by  the  results  of 
the  relevant  surveys,  and  by  arguments 
advanced,  principally  by  representatives 
of  employers  in  the  retail  industry,  that 
the  facts  do  not  now  support  the  setting 
of  the  salary  test  for  administrative  em¬ 
ployees  at  a  higher  level  than  that  for 
executive  employees.  When  this  differ¬ 
ential  was  established  in  1940,  the  ra¬ 
tionale  was  that  no  nonexempt  work 
limitation  could  be  placed  on  work  per¬ 
formed  by  administrative  employees  be¬ 
cause  of  the  heterogeneous  nature  of 
their  work  and  the  difficulty  in  determin¬ 
ing  what  constitutes  exempt  and  non¬ 
exempt  work.  Thus,  it  was  believed  that 
a  higher  salary  should  be  set  for  admin¬ 
istrative  employees  to  guard  against  any 
abuses.  However,  during  the  period 
from  1940  to  1949,  when  the  act  was 
again  amended,  it  was  the  Division’s  ex¬ 
perience  that  the  20-percent  tolerance 
for  nonexempt  work  performed  by  execu¬ 
tive  and  professional  employees  had  been 
a  very  effective  guide  in  determining  the 
employees’  status  and  there  was  no 
longer  adequate  justification  for  not 
using  the  same  guide  for  administrative 
employees.  When  the  regulations  were 
revised  in  1949,  the  20 -percent  tolerance 
for  nonexempt  work  for  administrative 


employees  was  added  and  definite  criteria 
for  determining  what  constitutes  exempt 
and  nonexempt  work  were  set  up;  the 
differential  in  the  salary  level,  however, 
was  retained. 

Employer  representatives  contend,  and 
the  Division’s  experience  under  the  reg¬ 
ulations  has  demonstrated,  that  there  is 
frequently  an  overlapping  in  the  work 
performed  by  executive  and  administra¬ 
tive  employees,  with  attendant  difficulty 
in  distinguishing  these  categories.  This 
is,  in  fact,  recognized  in  the  interpreta¬ 
tive  regulations  (29  CFR  541.600).  The 
record  in  the  current  proceedings  indi¬ 
cates,  moreover,  that  employees  employed 
in  an  executive  capacity  are  usually  paid 
salaries  at  least  as  high  as  those  paid 
administrative  employees.  Elimination 
of  the  differential  in  the  minimum  salary 
tests  for  executive  and  administrative 
employees  thus  appears  to  be  both  eco¬ 
nomically  and  administratively  sound. 
A  single  rate  for  executive  and  adminis¬ 
trative  employees  would  recognize  the 
realities  of  their  relationship  in  practice, 
and  benefit  employers,  employees  and  the 
government  alike  in  simplifying  the  task 
of  determining  the  exemption  status  of 
such  employees  under  the  regulations. 

I  therefore  propose  to  establish  the 
same  relative  salary  test  for  administra¬ 
tive  as  for  executive  employees. 

As  to  the  dollar  level  at  which  the 
salary  tests  shall  be  set,  I  must  reject, 
as  unsupported  by  the  facts  and  data 
available  both  the  employer  representa¬ 
tives’  proposal  that  there  be  no  increase 
in  the  salary  levels  set  forth  in  the  pres¬ 
ent  regulations  and  employee  represent¬ 
atives’  proposals  which  would  set  the 
tests  at  levels  above  those  supported  by 
the  record. 

The  1961  survey  data  for  the  50  States 
indicate  that  11  percent  of  the  surveyed 
establishments  paid  one  or  more  execu¬ 
tive  employees  less  than  $95  per  week, 
and  that  13  percent  paid  one  or  more  less 
than  $100  per  week.  Of  the  establish¬ 
ments  employing  administrative  employ¬ 
ees,  4  percent  paid  one  or  more  of  them 
less  than  $100  a  week,  and  15  percent 
paid  one  or  more  less  than  $105.  Of  the 
establishments  employing  professional 
employees,  only  12  percent  paid  any  pro¬ 
fessional  employee  less  than  $115  a  week. 

I  propose  to  set  the  salary  test  for  ex¬ 
ecutive  and  administrative  employees  in 
the  50  States  at  $100  per  week  and  at 
$115  per  week  for  professional  employees, 
effective  September  3, 1963.  Salary  tests 
set  at  this  level  would  bear  approximately 
the  same  relationship  to  the  minimum 
salaries  reflected  in  the  1961  survey  data 
as  the  tests  adopted  in  1958,  on  the  occa¬ 
sion  of  the  last  previous  adjustment,  bore 
to  the  minmum  salaries  reflected  in  a 
comparable  survey,  adjusted  by  trend 
data  to  early  1958.  At  that  time,  10 
percent  of  the  establishments  employing 
executive  employees  paid  one  or  more 
executive  employees  less  than  the  mini¬ 
mum  salary  adopted  for  executive  em¬ 
ployees  and  15  percent  of  the  establish¬ 
ments  employing  administrative  or  pro¬ 
fessional  employees  paid  one  or  more 
employees  employed  in  such  capacities 
less  than  the  minimum  salary  adopted 
for  administrative  and  professional  em¬ 
ployees. 


I  propose  to  set  the  salary  test  for  ex¬ 
ecutive  and  administrative  employees  in 
Puerto  Rico  and  the  Virgin  Islands  at 
$75  a  week  and  for  professional  em¬ 
ployees  in  Puerto  Rico  and  the  Virgin 
Islands  at  $95  a  week,  effective  Sep¬ 
tember  3,  1963.  The  rates  which  I  pro¬ 
pose  would  narrow  somewhat  the  dif¬ 
ferential  which  now  exists  between  the 
level  of  the  salary  tests  for  employees 
in  these  areas  and  the  level  of  the  tests 
applicable  to  employees  in  the  50  States. 

I  believe  this  to  be  consistent  with  the 
fact  that  the  differential  between  such 
salaries  in  the  islands  and  on  the  main¬ 
land  has  narrowed  just  as  the  minimum 
wage  differential  has  narrowed  under  the 
policy  stated  in  subsections  8(a)  and 
8(b)  of  the  act  with  respect  to  the  setting 
of  minimum  wage  rates  in  Puerto 
Rico  and  the  Virgin  Islands  and  the 
action  of  the  respective  industry  wage 
commitees  in  this  regard.  I  further  pro¬ 
pose  to  stipulate  in  the  regulations  that 
the  rates  which  I  have  proposed  for  em¬ 
ployees  in  Puerto  Rico  and  the  Virgin 
Islands  shall  also  apply  in  American 
Samoa.  The  regulations  are  now  silent 
on  this  matter.  While  iif  the  past,  the 
standards  applicable  in  the  50  States 
have,  in  fact,  been  applied  in  American 
Samoa,  I  believe  a  continuation  of  this 
practice  would  be  inconsistent  with  the 
Fair  Labor  Standards  Amendments  of 
1961  which  made  applicable  to  American 
Samoa  the  same  policy  and  procedures 
in  setting  minimum  wage  rates  which 
now  apply  in  Puerto  Rico  and  the  Virgin 
Islands. 

For  the  purposes  of  the  special  proviso 
for  higher-paid  employees,  I  propose  to 
set  a  salary  test  of  $150  per  week  which 
shall  be  applicable  in  all  areas. 

Salary  levels  in  retail  and  service 
establishments.  There  is  evidence  in  the 
record  that  the  present  level  of  minimum 
salaries  paid  executive,  administrative 
and  professional  employees  in  retail  and 
service  establishments  is  relatively  low. 
The  survey  data  indicate  that  in  the 
type  of  establishment  in  which  all  em¬ 
ployees  would  have  qualified  for  the  “re¬ 
tail”  exemption  under  section  13(a)(2) 
of  the  act,  29  percent  of  the  executive  and 
32  percent  of  the  administrative  em¬ 
ployees  were  paid  less  than  $100  a  week. 
Thirteen  percent  of  the  executive  em¬ 
ployees  and  19  percent  of  the  adminis¬ 
trative  employees  were  paid  less  than 
$80  a  week. 

Accordingly,  I  propose  that,  effective 
September  3,  1963,  the  salary  test  for 
employees  of  retail  or  service  establish¬ 
ments  (except  employees  of  such  estab¬ 
lishments  in  Puerto  Rico,  the  Virgin  Is¬ 
lands  or  American  Samoa)  shall  be  $80 
a  week  for  executive  and  administrative 
employees,  $95  a  week  for  professional 
employees,  and  $125  per  week  for  pur¬ 
poses  of  the  special  proviso  for  higher- 
paid  employees  in  all  categories.  For 
employees  of  retail  or  service  establish¬ 
ments  in  Puerto  Rico,  the  Virgin  Islands 
or  American  Samoa,  I  propose  to  set 
salary  tests  which  will  reflect  approxi¬ 
mately  the  same  differential  as  is  re¬ 
flected  in  the  rates  proposed  for  all  other 
covered  industries,  namely,  $55  a  week 
for  executive  and  administrative  em¬ 
ployees,  $75  a  week  for  professional  em- 
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ployees,  and  $125  a  week  for  purposes  of 
the  special  proviso,  effective  September 
3, 1963. 

I  am  not  satisfied,  however,  that  these 
lower  salary  tests  for  persons  employed 
in  a  bona  fide  executive,  administrative, 
or  professional  capacity  in  retail  and 
service  establishments  will  long  serve 
their  purpose  of  assisting  in  distinguish¬ 
ing  between  that  group  and  the  non¬ 
exempt  employees.  This  is  beoause  the 
retail  and  service  industries  brought  un¬ 
der  the  act  by  the  1961  amendments  are 
in  the  process  of  adjusting  their  compen¬ 
sation  practices  to  the  act’s  progressive 
requirements.  These  include  increases 
in  the  present  minimum  wage  of  $1.00 
per  hour  to  $1.15  in  1964  and  to  $1.25  in 
1965,  as  well  as  reduction  in  the  maxi¬ 
mum  workweek  without  overtime  com¬ 
pensation  for  nonexempt  employees  from 
44  hours  to  42  and  40. 

In  nearly  a  quarter  of  a  century  of 
administering  the  act,  we  have  dis¬ 
covered  each  time  we  have  examined 
the  salary  levels  of  executive,  adminis¬ 
trative  and  professional  employees  fol¬ 
lowing  an  increase  in  statutory  minimum 
wages  that  there  has  been  an  increase 
in  those  salary  levels  from  the  levels  ex¬ 
isting  when  they  were  previously  ex¬ 
amined.  The  salary  test  established  for 
executives  as  a  result  of  these  examina¬ 
tions  has  fluctuated  between  73  and  120 
times  the  statutory  hourly  minimum 
wage  applicable  at  the  time,  the 
arithmetical  mean  being  92.  The  mul¬ 
tiples  revealed  by  the  present  study  are 
80  for  retail  and  service  establishments 
and  87  for  the  remainder  of  industry.  If 
these  figures  were  to  remain  unchanged 
to  the  end  of  1965,  when  higher  minimum 
wages  will  be  effective,  the  multiples 
would  become  64  and  80,  respectively. 

A  multiple  of  80,  which  means  twice 
the  minimum  wage  for  a  40-hour  week, 
does  not  appear  unreasonable  in  the  light 
of  our  previous  experience,  but  a  mul¬ 
tiple  of  64,  which  is  no  more  than  the 
minimum  wage  employees  will  earn  for 
a  56-hour  week,  will  not,  I  am  convinced, 
be  truly  descriptive  of  the  wages  of  exec¬ 
utive  and  administrative  employees  in 
retail  and  service  establishments,  nor 
will  it  serve  as  a  useful  criterion  in  identi¬ 
fying  those  who  are  employed  in  a  bona 
fide  executive,  or  administrative  capacity. 

It  would,  of  course,  be  possible  to  hold 
further  proceedings  after  the  minimum 
wage  for  retail  and  service  establish¬ 
ments  has  become  $1.25  per  hour  to  as¬ 
certain  the  appropriate  salary  levels  at 
that  time.  If  my  duty  and  authority 
were  restricted  to  definition,  this  might 
be  indicated.  But  such  a  course  would 
involve  repetition  in  a  relatively  sjiort 
time  of  all  the  expense  and  inconven¬ 
ience  to  representatives  of  employers, 
employees,  and  the  public  that  have 
marked  the  proceedings  now  being 
brought  to  a  close.  The  interim  uncer¬ 
tainty  concerning  the  salary  level  to  be 
determined  at  that  time  would  also  in¬ 
convenience  those  who  must  adjust  to  it, 
whereas  advance  notice  would  be  a  dis¬ 
tinct  aid  in  transition. 

The  statute  expressly  authorizes  the 
Secretary  of  Labor  to  delimit  as  well  as 
define  the  terms  “any  employee  employed 
in  a  bone  fide  executive,  administrative, 
or  professional  capacity.”  Though  any 


effort,  on  data  presently  available,  to  set 
a  precise  salary  test  as  a  definition  of 
these  employments  in  late  1965  would 
necessarily  involve  some  hazard  of  specu¬ 
lation,  I  am  satisfied  that  application 
to  retail  and  service  establishments  of 
the  salary  tests  presently  being  made  ap¬ 
plicable  to  the  remainder  of  industry 
would  make  an  appropriate  limitation 
on  those  employments  to  be  considered 
exempt  under  these  provisions  at  that 
time.  Seventy-one  percent  of  the  execu¬ 
tive  and  68  percent  of  the  administrative 
employees  in  retail  and  service  establish¬ 
ments  are  already  receiving  $100  per 
week  or  more.  The  relationship  between 
these  salaries  and  the  minimum  wage 
would  be  well  within  the  range  which  our 
experience  has  led  us  to  expect.  It  in¬ 
volves  precisely  the  same  multiple  now 
being  determined  for  application  to  all 
the  other  establishments  to  which  the 
act  applies. 

Exercise  of  the  authority  to  limit,  as 
distinguished  from  merely  to  define,  calls 
for  application  of  judgment  which  is 
quasi-legislative  in  character.  In  this 
I  have  for  guidance  the  Congressional 
solution  of  the  problem  of  extending  the 
act  to  persons  employed  in  retail  and 
service  establishments  and  enterprises. 
Congress  was  fully  aware  of  the  relatively 
low  level  of  wages  and  salaries  in  these 
industries.  It  provided  for  a  lower  mini¬ 
mum  wage  and  a  longer  maximum  work¬ 
week  to  apply  to  persons  employed  in 
them  during  a  transition  period.  The 
application  of  lower  salary  tests  during 
this  same  period  to  identify  persons  em¬ 
ployed  in  a  bona  fide  executive,  admin¬ 
istrative  or  professional  capacity  as 
above  proposed  will  harmonize  with  this 
provision.  Congress  also  provided,  how¬ 
ever,  that  the  wage  and  hour  standards 
should  be  equalized  for  covered  workers 
in  all  industries  by  September  3,  1965.  I 
propose  to  exercise  my  authority  to  limit 
the  employments  in  a  bona  fide  executive, 
administrative  and  professional  capacity 
which  will  be  exempt  from  the  wage  and 
hour  provisions  of  the  act,  therefore,  so 
that  such  salary  levels  in  all  industries 
will  be  equalized  by  September  3,  1965. 

Accordingly,  I  propose  that  effective 
September  3,  1965,  the  salary  tests  for 
executive,  administrative  and  profes¬ 
sional  employees  in  retail  and  service 
establishments  shall  become  uniform 
with  those  to  go  into  effect  September  3, 
1963,  for  all  other  covered  employees, 
that  is,  $100  a  week  for  executive  and 
administrative  employees  ($75  a  week  in 
Puerto  Rico,  the  Virgin  Islands,  and 
American  Samoa)  and  $115  a  week  for 
professional  employees  ($95  a  week  in 
Puerto  Rico,  the  Virgin  Islands,  and 
American  Samoa),  with  a  minimum 
salary  test  of  $150  a  week  for  purposes 
of  the  special  proviso  for  higher-paid  em¬ 
ployees  in  all  categories  and  areas. 

The  managerial  function  in  retail  and 
service  establishments.  I  am  not  per¬ 
suaded  by  the  facts  or  arguments  con¬ 
tained  in  the  record  that  the  managerial 
functions  of  executive  employees  in  re¬ 
tail  and  service  establishments  differ  in 
any  significant  particular  from  those  of 
bona  fide  executive  employees  in  other 
industries  or  establishments.  Further, 
without  intending  comment  as  to  the 
merits  of  the  proposed  definition  of  man¬ 


agement  in  retail  and  service  establish¬ 
ments,  I  consider  it  both  unnecessary  and 
improper  to  include  in  the  regulations  a 
definition  of  the  managerial  function 
which  would  have  exclusive  application 
in  any  one  industry. 

I  am  impressed,  however,  by  the  multi¬ 
plicity  of  essentially  nonmanagerial 
tasks  which  executive-type  personnel  in 
retail  and  service  establishments  perform 
in  the  regular  course  of  their  duties 
which,  but  for  the  special  tolerance  for 
nonexempt  work  granted  by  the  Con¬ 
gress,  would  disqualify  such  employees 
for  exemption  under  section  13(a)  (1)  of 
the  act. 

The  20 -percent  tolerance  provided  in 
the  present  regulations  recognizes  the 
fact  that  bona  fide  executive  and  admin¬ 
istrative  employees  in  all  industries  cus¬ 
tomarily  and  of  necessity  spend  some  ' 
part  of  their  hours  of  work  in  activities 
which  are  not  managerial  in  nature. 
The  legislative  history  of  that  part  of 
section  13(a)(1)  which  allows  a  much 
greater  tolerance  for  executive  and  ad¬ 
ministrative  employees  of  retail  and  serv¬ 
ice  establishments  indicates  that  Con¬ 
gress  did  not  question  either  the 
propriety  of  imposing  a  limitation  on  the 
amount  of  nonmanagerial  work  which  a 
managerial  employee  may  perform  with¬ 
out  defeating  the  exemption,  or  the  ade¬ 
quacy  generally  of  the  present  20 -per¬ 
cent  tolerance  for  nonexempt  work. 
On  the  contrary,  the  legislative  history 
indicates  that  the  Congress  was  aware 
of  and  gave  tacit  approval  to  the  estab¬ 
lished  tolerance  and  the  distinctions  be¬ 
tween  exempt  and  nonexempt  work 
whicfc  govern  its  application.  Taking 
these  existing  distinctions  as  a  necessary 
basic  premise,  but  being  well  aware  of 
the  fact  that  executive-type  personnel 
in  retail  and  service  establishments  spend 
a  great  deal  more  time  in  activities 
which  are  not  closely  and  directly  re¬ 
lated  to  the  performance  of  their  man¬ 
agerial  function  than  executive-type 
personnel  in  other  industries  and  estab¬ 
lishments  customarily  do.  Congress 
granted  executive  and  administrative 
employees  of  retail  and  service  establish¬ 
ments  an  increase  in  that  tolerance  to 
allow  application  of  the  exemption  to  an 
otherwise  qualified  employee  so  long  as 
he  spends  less  than  40  percent  of  his 
workweek  in  such  nonmanagerial  work. 

Activities  such  as  making  sales  to 
customers  on  the  floor,  replenishing 
stocks  of  merchandise  on  the  floor,  re¬ 
moving  merchandise  from  fitting  rooms 
and  returning  it  to  stock  or  shelves  are 
not  managerial  in  nature,  but  are,  in  fact, 
representative  of  the  type  of  activity  to 
which  the  special  tolerance  for  non¬ 
exempt  work  was  intended  to  apply. 
TTie  interpretative  regulations  will  there¬ 
fore  make  clear  that,  while  the  plan¬ 
ning,  supervision  and  direction  of  such 
activities  is  part  of  the  executive  func¬ 
tion,  the  actual  performance  of  such 
operations,  except  for  supervisory  train¬ 
ing  and  demonstration  purposes,  is  not. 
The  amount  of  time  which  an  otherwise 
qualified  executive  employee  spends  in 
such  activities  must  therefore  be  offset 
against  the  tolerance  and  must  be  less 
than  40  percent  of  the  hours  worked  in 
the  workweek  if  the  exemption  is  to 
apply. 
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Employer  representatives’  proposed 
definition.  The  definition  of  an  “exec¬ 
utive”  employee  proposed  by  employer 
representatives  reflects  and  implements 
the  contentions  considered  above  which, 
for  the  reasons  stated  above,  I  cannot 
accept.  I  therefore  cannot  approve 
either  the  principle  of  issuing  separate 
and  special  definitions  or  regulations 
applicable  in  this  industry,  or,  with  the 
exceptions  elsewhere  noted,  the  specifics 
which  would  relax  present  standards  and 
extend  the  nonexempt  work  tolerance 
beyond  the  statutory  limits. 

To  the  extent  that  they  relate  to  sub¬ 
stantive  matters,  the  same  is  true  of 
employer  representatives’  proposals  to 
amend  the  definition  of  an  “administra¬ 
tive”  employee. 

I  agree,  however,  that  in  §  541.2(a)  of 
the  regulations,  which  defines  the  pri¬ 
mary  duty  of  an  “administrative”  em¬ 
ployee  as  “the  performance  of  office  or 
nonmanual  field  work  directly  related  to 
management  policies  *  *  the  term 
“field”,  in  the  sense  that  it  is  here  used, 
is  extraneous  and  should  be  deleted. 

Prior  to  1949,  the  regulations  read,  in 
pertinent  part,  “the  performance  of  non- 
manual  office  or  field  work  *  *  •”. 
This  language  was  amended  in  1949  to 
read  as  it  now  does  to  make  clear  that 
if  the  work  performed  is  “office”  work, 
it  is  immaterial  whether  it  is  manual  or 
nonmanual  in  nature.  Work  other  than 
office  work,  however,  must  be  nonmanual 
in  nature  if  the  employee  is  to  be  con¬ 
sidered  employed  in  a  bona  fide  “admin¬ 
istrative”  capacity  (1949  report,  pp.  59- 
61).  This  is  clearly  stated  in  §  541.203 
of  the  interpretative  regulations.  Sec¬ 
tion  541.204  further  explains  that  the 
term  “field”  work,  as  used  in  the  regula¬ 
tions,  is  meant  to  include  all  work  which 
is  not  “office”  work.  This  is  not  the 
ordinary  meaning  of  the  term,  however, 
and,  since  the  present  §  541.203  of  the 
interpretative  regulations  makes  the  in¬ 
tent  of  this  part  of  the  definition  in¬ 
capable  of  being  misunderstood,  I  do  not 
believe  that  the  continued  use  of  the  term 
“field”  work  serves  any  useful  purpose. 
I  therefore  propose  to  amend  this  part 
of  §  541.2(a)  of  the  regulations  to  read 
“  *  *  *  the  performance  of  office  or  non- 
manual  work  directly  related  to  manage¬ 
ment  policies  *  *  This  change 

makes  it  unnecessary  to  continue 
§  541.204  of  the  interpretative  regula¬ 
tions. 

As  to  employer  representatives’  pro¬ 
posal  that  administrative  employees  be 
identified  as  “staff  employees”,  it  should 
be  noted  that  the  application  of  the  ad¬ 
ministrative  exemption  to  such  em¬ 
ployees  is  made  clear  in  the  present  in¬ 
terpretative  regulations  (see  §  541.201 
(a)(2)(D). 

Tolerance  for  less  than  40  percent  non¬ 
exempt  work — Employees  in  warehouses, 
central  offices  and  service  buildings. 
The  thrust  of  employer  representatives’ 
argument  in  support  of  their  proposal 
that  the  statutory  tolerance  of  less  than 
40  percent  nonexempt  work  should  be 
applied  to  employees  who  work  in  and 
for  establishments  other  than  the  retail 
establishment  itself  or  who,  if  employed 
in  the  retail  establishment,  are  engaged 


in  activities  related  to  the  operations  of 
establishments  other  than  the  retail 
establishment  in  which  they  work,  is 
against  the  Division’s  interpretation  of 
the  phrase  “any  employee  employed  by 
a  retail  or  service  establishment”,  as  used 
in  section  13(a)(2)  of  the  act.  In  this 
connection,  it  is  appropriate  to  consider 
the  legislative  history  of  this  section  of 
the  act. 

As  enacted  in  1938,  section  13(a)(2) 
provided  an  exemption  for  “any  employee 
employed  in  a  retail  or  service  establish¬ 
ment”.  In  the  amendments  of  1949,  this 
language  was  amended  to  read  “any  em¬ 
ployee  employed  by  a  retail  or  service 
establishment”.  In  a  discussion  of  the 
effects  of  this  change,  the  conference 
report  on  the  bill  which  became  law 
states  that  this  section  of  the  act  does 
not  “exempt  warehouses  and  central 
offices  of  chain-store  systems.  The  em¬ 
ployees  in  such  Warehouses  and  central 
offices  are  not  employed  ‘by’  any  single 
retail  or  service  establishment  in  the 
chain  but  rather  by  the  chain  itself.” 
(H.  Report  No.  1453,  81st  Congress,  1st 
Session,  p.  25.)  The  “establishment” 
which  constitutes  a  retail  or  service 
establishment  within  the  meaning  of  the 
act  is  a  single  physical  place  of  business 
in  which  goods  or  services  are  sold  at 
retail  to  the  extent  required  by  the 
statute ;  a  group  or  organization  of  such 
places  of  business,  however  closely  knit 
and  unified  in  operation,  or  a  place  de¬ 
voted  to  performing  central  functions 
for  such  an  organization,  cannot  qualify 
as  a  retail  or  service  establishment. 
The  courts  have  made  this  clear  in  such 
cases  as  Phillips  v.  Walling,  324  U.S.  490; 
Mitchell  v.  Bekins,  352  U.S.  1027,  and 
Goldberg  v.  Sunshine  Department  Stores, 
292  F.  2d  645. 

Employees  engaged  in  commerce  or  in 
the  production  of  goods  for  commerce, 
employed  in  performing  central  func¬ 
tions  for  a  multi-unit  organization  rather 
than  for  a  single  retailing  unit,  were  thus 
covered  by  the  act  and  not  exempted 
by  section  13(a)(2)  prior  to  the  1961 
amendments  and  have  therefore  been 
subject,  when  employed  in  an  executive 
or  administrative  capacity,  to  the  20- 
percent  tolerance  for  nonexempt  work 
contained  in  the  regulations. 

Further,  as  stated  in  29  CFR  779.307 
(the  interpretative  bulletin  on  the  appli¬ 
cation  of  the  amended  act  to  retailers  of 
goods  or  services) ,  the  position  is  taken 
that,  as  used  in  section  13  of  the  act,  the 
phrase  “employee  of”,  which  appears  in 
section  13(a)(1),  as  amended  in  1961, 
and  the  phrase  “employed  by”,  which 
appears  in  section  13(a)  (2)  and  was  not 
affected  by  the  1961  amendments,  are 
synonymous.  The  legislative  history  is 
clear  that  the  increased  tolerance  was 
provided  for  executive  and  administra¬ 
tive  personnel  whose  previous  exemption 
under  section  13(a)(2)  was  terminated 
by  the  amendments.  Accordingly,  as 
indicated  in  29  CFR  779.403,  I  take  the 
position  that  executive  and  administra¬ 
tive  employees  performing  duties  relating 
to  the  warehouses,  central  offices  and  ser¬ 
vice  units  which  serve  a  multi-unit  re¬ 
tailing  operation,  such  as  a  chain-store 
system,  remain  subject  to  the  20 -percent 


tolerance.  I  find  no  basis  in  the  record 
for  altering  this  position. 

Consequently,  I  shall  continue  to  apply 
the  20-percent  limitation  on  nonexempt 
work,  which  the  regulations  now  provide, 
to  executive  and  administrative  em¬ 
ployees  of  warehouses,  central  offices,  and 
other  central  service  units  of  multi¬ 
store  operations  in  the  retail  industry, 
whether  they  are  employed  in  physically 
separated  buildings  or  in  portions  of 
premises  where  a  retail  or  service  estab¬ 
lishment  is  operated  by  the  organization. 

Where,  however,  an  executive  or  ad¬ 
ministrative  employee  stationed  in  the 
main  retail  establishment  of  a  multi¬ 
store  retail  operation  would  fail  to  qual¬ 
ify  for  the  special  tolerance  applicable 
to  such  an  employee  of  a  retail  or  service 
establishment  solely  by  reason  of  the 
fact  that  he  engages  in  activities  (other 
than  central  office  functions)  which  re¬ 
late  not  only  to  the  operations  of  the 
retail  establishment  in  which  he  is  em¬ 
ployed,  but  also  to  the  operations  of  one 
or  more  physically  separated  units,  such 
as  branch  stores,  of  the  same  retail 
operation,  I  agree  that  an  inequity  may 
be  created.  This  would  be  particularly 
true  in  instances  where  such  an  em¬ 
ployee  works  side-by-side  with  an  execu¬ 
tive  or  administrative  employee  whose 
similar  activities  relate  solely  to  the 
operations  of  the  main  retail  establish¬ 
ment,  and  the  one  is  subject  to  the 
20-percent  tolerance  and  the  other  to 
the  increased  special  tolerance  for  non¬ 
exempt  work.  Accordingly,  I  propose 
to  pursue  an  enforcement  policy  under 
which  the  special  tolerance  permitting 
nonexempt  work  in  any  amount  less  than 
40  percent  will  also  be  applied  with  re¬ 
spect  to  such  employees  and  to  include 
a  statement  to  this  effect  in  the  inter¬ 
pretative  regulations. 

Managers  of  leased  departments.  As 
to  the  proposal  made  by  employer  rep¬ 
resentatives  that  the  “sole-charge”  ex¬ 
ception  to  the  percentage  tolerance  for 
nonexempt  work  be  made  applicable  to 
managers  of  leased  departments  in  de¬ 
partmentalized  retail  establishments,  I 
must  point  out  that  the  Division  rec¬ 
ognizes  that  physically  separated  por¬ 
tions  of  a  business  which  are  located  on 
the  same  premises  and  under  the  same 
roof  may,  under  certain  circumstances, 
constitute  more  than  one  establishment. 
The  present  regulations  accordingly 
allow  the  sole-charge  exception  to  man¬ 
agers  of  leased  departments,  provided 
the  leased  department  is,  in  fact,  “an 
independent  establishment  or  physically 
separated  branch  establishment”. 

A  determination  as  to  the  status  of  any 
part  of  a  retail  or  other  establishment 
as  “an  independent  establishment  or 
physically  separated  branch  establish¬ 
ment”,  however,  must  be  made,  as  indi¬ 
cated  in  29  QFR  779.305  and  779.306,  on 
the  basis  of  the  physical  and  economic 
facts  in  the  particular  situation.  A  leased 
department  cannot  be  considered  to  be 
a  separate  establishment  where,  for 
example,  it  and  the  retail  store  in  which 
it  is  located  operate  under  a  common 
trade  name  and  the  store  may  determine, 
or  have  the  power  to  determine,  the 
leased  department’s  space  location,  the 
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type  of  merchandise  it  will  sell,  its  pricing 
policy,  its  hours  of  operation  and  some 
or  all  of  its  hiring,  firing  and  other  per¬ 
sonnel  policies,  and  matters  such  as  ad¬ 
vertising,  adjustment  and  credit  opera¬ 
tions,  insurance  and  taxes  are  handled 
on  a  unified  basis  by  the  store. 

A  leased  department  may  qualify  as 
a  separate  establishment,  however, 
where,  among  other  things,  the  facts 
show  that  the  lessee  maintains  a  sepa¬ 
rate  entrance  and  operates  under  a  sep¬ 
arate  name,  with  its  own  separate  em¬ 
ployees  and  records,  and  in  other  respects 
conducts  his  business  independently  of 
the  lessor’s.  In  such  a  case  the  leased 
department  would  enjoy  the  same  status 
as  a  physically  separated  branch  store. 
The  interpretative  regulations  on  this 
exemption  will  be  further  clarified  to 
this  effect. 

I  find  no  basis  in  the  record,  however, 
for  eliminating  the  conditions  upon 
which  the  "sole-charge”  exception  rests 
and  therefore  reject  the  proposal  that 
the  exception  be  extended  in  any 
blanket  way  to  managers  of  leased  de¬ 
partments,  as  such. 

Exception  for  certain  professional 
employees.  It  has  been  proposed  that 
certain  professional  groups,  such  as 
chemists  who  hold  an  academic  degree 
and  licensed  engineers,  be  granted  an 
exception  from  the  regulations  such  as 
is  accorded  physicians  and  lawyers  under 
29  CFR  541.3(e). 

The  exception  made  with  respect  to 
physicians  and  lawyers  is  administrable 
because  the  nature  of  these  professional 
fields  is  such  that  there  is  generally  no 
question  as  to  whether  practicing  physi¬ 
cians  and  lawyers  are  actually  employed 
in  a  “professional  capacity”,  within  the 
meaning  of  the  act  and  regulations.  This 
is  not  equally  true  in  the  many  fields  of 
endeavor  in  which  a  degree  in  chemistry 
or  license  in  engineering  may  be  prereq¬ 
uisite  to  employment.  The  application 
of  the  section  13(a)(1)  exemption  de¬ 
pends  upon  the  facts  in  the  particular 
situation  and,  in  the  experience  of  the 
Division,  holders  of  such  degrees  or  li¬ 
censes  are  not  always  found  actually  to 
be  employed  in  the  professional  capacity 
for  which  their  academic  background  or 
licensing  qualifies  them.  I  must  there¬ 
fore  reject  this  proposal. 

On  the  basis  of  the  foregoing,  and 
pursuant  to  authority  contained  in  sec¬ 
tion  13(a)(1)  of  the  Fair  Labor  Stand¬ 
ards  Act  of  1938  (29  U.S.C.  214),  Re¬ 
organization  Plan  No.  6  of  1950  (3  CFR 
1949-53  Comp.,  p.  1004),  and  General 
Order  No.  45-A  of  the  Secretary  of  Labor 
(15  F.R.  3290),  I  propose  to  amend  29 
CFR  Part  541  as  set  forth  below. 

Interested  persons  who  desire  to  pre¬ 
sent  written  views  and  arguments  con¬ 
cerning  the  proposed  amendments  to 
Subpart  A  of  29  CFR  Part  541  may  file 
them  with  the  Administrator  of  the  Wage 
and  Hour  and  Public  Contracts  Divisions 
of  the  United  States  Department  of 
Labor,  14th  Street  and  Constitution  Ave¬ 
nue  NW.,  Washington  25,  D.C.,  within  30 
days  following  publication  of  this  docu¬ 
ment  in  the  Federal  Register. 

The  proposed  revised  Part  541  reads 
as  follows: 


PART  541— DEFINING  AND  DELIMIT¬ 
ING  THE  TERMS  “ANY  EMPLOYEE 
EMPLOYED  IN  A  BONA  FIDE  EXEC¬ 
UTIVE,  ADMINISTRATIVE,  OR  PRO¬ 
FESSIONAL  CAPACITY,  OR  IN  THE 
CAPACITY  OF  OUTSIDE  SALES¬ 
MAN” 

Subpart  A — General  Regulations 

Sec. 

541.1  Executive. 

54 1 .2  Administrative . 

541.3  Professional. 

541.5  Outside  salesman. 

541.5a  Special  provision  for  motion  picture 
producing  industry. 

541.5b  Minimum  sala  y  requirements  for 
employees  of  a  retail  or  service 
establishment. 

541.6  Petition  for  amendment  of  regula¬ 

tions. 

Subpart  B — Interpretations 

541.99  Introductory  statement. 

Employee  Employed  in  a  Bona  Fide 
Executive  Capacity 

541.100  The  definition  of  “executive”. 

541.101  General. 

541.102  Management. 

541.103  Primary  duty. 

541.104  Department  or  subdivision. 

541.105  Two  or  more  other  employees. 

541.106  Authority  to  hire  or  fire. 

541.107  Discretionary  powers. 

541.108  Work  directly  and  closely  related. 

541.109  Emergencies. 

541.110  Occasional  tasks. 

541.111  Nonexempt  work  generally. 

541.112  Percentage  limitations  on  nonex¬ 

empt  work. 

541.113  Sole-charge  exception. 

541.114  Exception  for  owners  of  20-percent 

interest. 

541.115  Working  foremen. 

541.116  Trainees,  executive. 

541 .1 17  Amount  of  salary  required. 

541.118  Salary  basis. 

541.119  Special  proviso  for  high  salaried  ex¬ 

ecutives. 

Employee  Employed  in  a  Bona  Fide  Admin¬ 
istrative  Capacity 

541.200  Definition  of  “administrative”. 

541.201  Types  of  administrative  employees. 

541.202  Categories  of  work. 

541.203  Nonmanual  work. 

541.205  Directly  related  to  management 

policies  or  general  business  opera¬ 
tions. 

541.206  Primary  duty. 

541.207  Discretion  and  Independent  judg¬ 

ment. 

541.208  Directly  and  closely  related. 

541.209  Percentage  limitations  on  non¬ 

exempt  work. 

541.210  Trainees,  administrative. 

541.211  Amount  of  salary  or  fees  required. 

541.212  Salary  basis. 

541.213  Fee  basis. 

541.214  Special  proviso  for  high  salaried  ad¬ 

ministrative  employees.  . 

Employee  Employed  in  a  Bona  Fide  Profes¬ 
sional  Capacity 

541.300  Definition  of  “professional”. 

541.301  General. 

541.302  Learned  professions. 

541.303  Artistic  professions. 

541.304  Primary  duty. 

541 .305  Discretion  and  judgment. 

541.306  Predominantly  intellectual  and 

varied. 

541 .307  Essential  part  of  and  necessarily  in¬ 

cident  to. 

541.308  Nonexempt  work  generally. 

541 .309  20-pereent  work  limitation. 


Sec. 

541.310  Trainees,  professional. 

541.311  Amount  of  salary  or  fees  required. 

541.312  Salary  basis. 

541313  Fee  basis. 

541314  Exemption  for  physicians  and 
•  lawyers. 

541.315  Special  proviso  for  high  salaried 
professional  employees. 

Employee  Employed  in  the  Capacity  of 
Outside  Salesman 

541.500  Definition  of  "outside  salesman”. 

541.501  Making  sales  or  obtaining  orders. 

541.502  Away  from  his  employer’s  place  of 

business. 

541.503  Incidental  to  and  in  conjunction 

with  sales  work. 

541.504  Promotion  work. 

541.505  Driver  salesmen. 

541.506  Nonexempt  work  generally. 

541.507  20-percent  limitation  on  nonexempt 

work. 

541.508  Trainees,  outside  salesmen. 

Special  Problems 

541.600  Combination  exemptions. 

541.601  Special  provision  for  motion  picture 

producing  industry. 

541.602  Special  proviso  concerning  executive 

and  administrative  employees  in 
multi-store  retailing  operations. 

Authority:.  §§  541.1  to  541.602  issued 
under  sec.  13,  52  Stat.  1067,  as  amended;  29 
UJ5.C.  213. 

Subpart  A — General  Regulations 

§  541.1  Executive. 

The  term  "employee  employed  in  a 
bona  fide  executive  •  *  *  capacity”  in 
section  13(a)(1)  of  the  act  shall  mean 
any  employee: 

(a)  Whose  primary  duty  consists  of 
the  management  of  the  enterprise  in 
which  he  is  employed  or  of  a  customarily 
recognized  department  or  subdivision 
thereof;  and 

(b)  Who  customarily  and  regularly 
directs  the  work  of  two  or  more  other 
employees  therein;  and 

(c)  Who  has  the  authority  to  hire  or 
fire  other  employees  or  whose  suggestions 
and  recommendations  as  to  the  hiring  or 
firing  and  as  to  the  advancement  and 
promotion  or  any  other  change  of  status 
of  other  employees  will  be  given  partic¬ 
ular  weight;  and 

(d)  Who  customarily  and  regularly 
exercises  discretionary  powers;  and 

(e)  Who  does  not  devote  more  than 
20  percent,  or,  in  the  case  of  an  employee 
of  a  retail  or  service  establishment  who 
does  not  devote  as  much  as  40  percent, 
of  his  hours  of  work  in  the  workweek  to 
activities  which  are  not  directly  and 
closely  related  to  the  performance  of  the 
work  described  in  paragraphs  (a) 
through  (d)  of  this  section:  Provided, 
That  this  paragraph  shall  not  apply  in 
the  case  of  an  employee  who  is  in  sole 
charge  of  an  independent  establishment 
or  a  physically  separated  branch  estab¬ 
lishment,  or  who  owns  at  least  a  20-per¬ 
cent  interest  in  the  enterprise  in  which 
he  is  employed;  and 

(f)  Who  (except  as  provided  in 
§  541.5b  of  this  part)  is  compensated 
for  his  services  on  a  salary  basis  at  a 
rate  of  not  less  than  $100  per  week  (or 
$75  per  week  if  employed  in  Puerto  Rico, 
the  Virgin  Islands,  or  American  Samoa) 
exclusive  of  board,  lodging,  or  other  fa¬ 
cilities: 
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Provided,  That  an  employee  who  (except 
as  provided  in  §  541.5b  of  this  part) 
is  compensated  on  a  salary  basis  at  a 
rate  of  not  less  than  $150  per  week  (ex¬ 
clusive  of  board,  lodging,  or  other  facili¬ 
ties),  and  whose  primary  duty  consists 
of  the  management  of  the  enterprise  in 
which  he  is  employed  or  of  a  customarily 
recognized  department  or  subdivision 
thereof,  and  includes  the  customary  and 
regular  direction  of  the  work  of  two  or 
more  other  employees  therein,  shall  be 
deemed  to  meet  all  of  the  requirements 
of  this  section. 

§  541.2  Administrative. 

The  term  “employee  employed  in  a 
bona  fide  *  *  *  administrative  *  *  • 
capacity”  in  section  13(a)  (1)  of  the  act 
shall  mean  any  employee: 

(a)  Whose  primary  duty  consists  of 
the  performance  of  office  or  nonmanual 
work  directly  related  to  management 
policies  or  general  business  operations 
of  his  employer  or  his  employer’s  cus¬ 
tomers;  and 

(b)  Who  customarily  and  regularly 
exercises  discretion  and  independent 
judgment; 

(c) (1)  Who  regularly  and  directly 
assists  a  proprietor,  or  an  employee  em¬ 
ployed  in  a  bona  fide  executive  or  ad¬ 
ministrative  capacity  (as  such  terms  are 
defined  in  the  regulations  in  this  sub¬ 
part)  ,  or 

(2)  Who  performs  under  only  general 
supervision  work  along  specialized  or 
technical  lines  requiring  special  train¬ 
ing,  experience,  or  knowledge,  or 

(3)  Who  executes  under  only  general 
supervision  special  assignments  and 
tasks;  and 

(d)  Who  does  not  devote  more  than 
20  percent,  or,  in  the  case  of  an  employee 
of  a  retail  or  service  establishment  who 
does  not  devote  as  much  as  40  percent 
of  his  hours  worked  in  the  workweek  to 
activities  which  are  not  directly  and 
closely  related  to  the  performance  of  the 
work  described  in  paragraphs  (a) 
through  (c)  of  this  section;  and 

(e)  Who  (except  as  provided  In 
§  541.5b  of  this  part)  is  compensated  for 
his  services  on  a  salary  or  fee  basis  at 
a  rate  of  not  less  than  $100  per  week  (or 
$75  per  week  if  employed  in  Puerto  Rico, 
the  Virgin  Islands  or  American  Samoa) 
exclusive  of  board,  lodging,  or  other 
facilities; 

Provided,  That  an  employee  who  (ex¬ 
cept  as  provided  in  §  541.5b  of  this  part) 
is  compensated  on  a  salary  or  fee  basis 
at  a  rate  of  not  less  than  $150  per  week 
(exclusive  of  board,  lodging,  or  other 
facilities) ,  and  whose  primary  duty  con¬ 
sists  of  the  performance  of  office  or  non- 
manual  work  directly  related  to  man¬ 
agement  policies  or  general  business 
operations  of  his  employer  or  his  em¬ 
ployer’s  customers,  which  includes  work 
requiring  the  exercise  of  discretion  and 
independent  judgment,  shall  be  deemed 
to  meet  all  of  the  requirements  of  this 
section. 

§  541.3  Professional. 

The  term  “employee  employed  in  a 
bona  fide  *  *  *  professional  capacity” 
in  section  13(a)  (1)  of  the  act  shall  mean 
any  employee: 


(a)  Whose  primary  duty  consists  of 
the  performance  of  work: 

(1)  Requiring  knowledge  of  an  ad¬ 
vanced  type  in  a  field  of  science  or  learn¬ 
ing  customarily  acquired  by  a  prolonged 
course  of  specialized  intellectual  instruc¬ 
tion  and  study,  as  distinguished  from  a 
general  academic  education  and  from  an 
apprenticeship,  and  from  training  in  the 
performance  of  routine  mental,  manual, 
or  physical  processes,  or 

(2)  Original  and  creative  in  character 
in  a  recognized  field  of  artistic  endeavor 
(as  opposed  to  work  which  can  be  pro¬ 
duced  by  a  person  endowed  with  general 
manual  or  intellectual  ability  and  train¬ 
ing),  and  the  result  of  which  depends 
primarily  on  the  invention,  imagination, 
or  talent  of  the  employee;  and 

(b)  Whose  work  requires  the  consist¬ 
ent  exercise  of  discretion  and  judgment 
in  its  performance;  and 

(c)  Whose  work  is  predominantly  in¬ 
tellectual  and  varied  in  character  (as 
opposed  to  routine  mental,  manual,  me¬ 
chanical,  or  physical  work)  and  is  of 
such  a  character  that  the  output  pro¬ 
duced  or  the  result  accomplished  cannot 
be  standardized  in  relation  to  a  given 
period  of  time;  and 

(d)  Who  does  not  devote  more  than  20 
percent  of  his  hours  worked  in  the  work¬ 
week  to  activities  which  are  not  an  es¬ 
sential  part  of  and  necessarily  incident 
to  the  work  described  in  paragraphs  (a) 
through  (c)  of  this  section;  and 

(e)  Who  (except  as  provided  in  §  541.- 
5b  of  this  part)  is  compensated  for  his 
services  on  a  salary  or  fee  basis  at  a  rate 
of  not  less  than  $115  per  week  (or  $95 
per  week  if  employed  in  Puerto  Rico,  the 
Virgin  Islands  or  American  Samoa)  ex¬ 
clusive  of  board,  lodging,  or  other  fa¬ 
cilities:  Provided,  That  this  paragraph 
shall  not  apply  in  the  case  of  an  em¬ 
ployee  who  is  the  holder  of  a  valid  li¬ 
cense  or  certificate  permitting  the  prac¬ 
tice  of  law  or  medicine  or  any  of  their 
branches  and  who  is  actually  engaged 
in  the  practice  thereof: 

Provided,  That  an  employee  who  (except 
as  provided  in  §  541.5b  of  this  part)  is 
compensated  on  a  salary  or  fee  basis  at 
a  rate  of  not  less  than  $150  per  week 
(exclusive  of  board,  lodging,  or  other  fa¬ 
cilities)  ,  and  whose  primary  duty  consists 
of  the  performance  of  work  either  re¬ 
quiring  knowledge  of  an  advanced  type 
in  a  field  of  science  or  learning,  which 
includes  work  requiring  the  consistent 
exercise  of  discretion  and  judgment,  or 
requiring  invention,  imagination,  or 
talent  in  a  recognized  field  of  artistic 
endeavor,  shall  be  deemed  to  meet  all 
of  the  requirements  of  this  section. 

§541.5'  Outside  salesman. 

The  term  “employee  employed  *  *  * 
in  the  capacity  of  outside  salesman”  in 
section  13(a)(1)  of  the  act  shall  mean 
any  employee: 

(a)  Who  is  employed  for  the  purpose 
of  and  who  is  customarily  and  regularly 
engaged  away  from  his  employer’s  place 
or  places  of  business  in: 

(1)  Making  sales  within  the  meaning 
of  section  3(k)  of  the  act,  or 

(2)  Obtaining  orders  or  contracts  for 
services  or  for  the  use  of  facilities  for 


which  a  consideration  will  be  paid  by  the 
client  or  customer;  and 

(b)  Whose  hours  of  work  of  a  nature 
other  than  that  described  in  paragraph 
(a)  (1)  or  (2)  of  this  section  do  not  ex¬ 
ceed  20  percent  of  the  hours  worked  in 
the  workweek  by  nonexempt  employees 
of  the  employer:  Provided,  That  work 
performed  incidental  to  and  in  conjunc¬ 
tion  with  the  employee's  own  outside 
sales  or  solicitations,  including  inciden¬ 
tal  deliveries  and  collections,  shall  not  be 
regarded  as  nonexempt  work. 

§  541.5a  Special  provision  for  motion 
picture  producing  industry. 

The  requirement  of  §§  541.1,  541.2  and 
541.3  that  the  employee  be  paid  “on  a 
salary  basis”  shall  not  apply  to  an  em¬ 
ployee  in  the  motion  picture  producing 
industry  who  is  compensated  at  a  base 
rate  of  at  least  $200  a  week  (exclusive 
of  board,  lodging  or  other  facilities). 

§  541.5b  Minimum  salary  requirements 
for  employees  of  a  retail  or  service 
establishment. 

(a)  In  the  case  of  an  employee  of  a 
retail  or  service  establishment,  the  mini¬ 
mum  salary  requirements  for  executive 
employees,  set  forth  in  paragraph  (f )  of 
§  541.1  and  in  the  final  paragraph  of 
that  section,  or  for  administrative  em¬ 
ployees,  set  forth  in  paragraph  (e)  of 
§  541.2  and  in  the  final  paragraph  of 
that  sectioif,  or  for  professional  employ¬ 
ees,  set  forth  in  paragraph  (e)  of  §  541.3 
and  in  the  final  paragraph  of  that  sec¬ 
tion,  shall  not  apply  until  September  3, 
1965. 

(b)  For  the  period  beginning  Septem¬ 
ber  3,  1963,  and  terminating  September 
2,  1965,  the  minimum  salary  rate  for  an 
executive  or  administrative  employee  of 
a  retail  or  service  establishment  shall 
be  not  less  than  $80  per  week  ($55  per 
week  if  employed  in  Puerto  Rico,  the 
Virgin  Islands,  or  American  Samoa) ;  the 
minimum  salary  rate  for  a  professional 
employee  of  a  retail  or  service  establish¬ 
ment  shall  be  not  less  than  $95  per  week 
($75  per  week  if  employed  in  Puerto  Rico, 
the  Virgin  Islands,  or  American  Samoa) ; 
and  for  an  executive,  administrative  or 
professional  employee  of  a  retail  or  serv¬ 
ice  establishment  the  minimum  salary 
rate  for  purposes  of  the  final  paragraph 
of  §  541.1,  541.2  or  541.3,  respectively, 
shall  be  not  less  than  $125  per  week.* 

§  541.6  Petition  for  amendment  of  reg¬ 
ulations. 

Any  person  wishing  a  revision  of  any 
of  the  terms  of  the  foregoing  regulations 
may  submit  in  writing  to  the  Adminis¬ 
trator  a  petition  setting  forth  the 
changes  desired  and  the  reasons  for  pro¬ 
posing  them.  If,  upon  inspection  of  the 
petition,  the  Administrator  believes  that 
reasonable  cause  for  amendment  of  the 
regulations  is  set  forth,  the  Adminis¬ 
trator  will  either  schedule  a  hearing  with 
due  notice  to  interested  parties,  or  will 
make  other  provision  for  affording  in¬ 
terested  parties  an  opportunity  to  pre¬ 
sent  their  views,  either  in  support  of 


♦This  special  proviso  is  applicable  to  all 
employees  oovered  by  the  act,  including  those 
in  Puerto  Rico,  the  Virgin  Islands  and 
American  Samoa. 
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or  in  opposition  to  the  proposed  changes. 
In  determining  such  future  regulations, 
separate  treatment  for  different  indus¬ 
tries  and  for  different  classes  of  employ¬ 
ees  may  be  given  consideration. 

Subpart  B— - Interpretations 
§  541.99  Introductory  statement. 

(a)  Section  13(a)  (1)  of  the  Fair 
Labor  Standards  Act  exempts  from  the 
wage  and  hour  provisions  of  the  act 
“any  employee  employed  in  a  bona  fide 
executive,  administrative,  or  professional 
capacity,  or  in  the  capacity  of  outside 
salesman  (as  such  terms  are  defined  and 
delimited  from  time  to  time  by  regula¬ 
tions  of  the  Secretary,  subject  to  the 
provisions  of  the  Administrative  Proce¬ 
dure  Act,  except  that  an  employee  of 
a  retail  or  service  establishment  shall 
not  be  excluded  from  the  definition  of 
employee  employed  in  a  bona  fide  execu¬ 
tive  or  administrative  capacity  because 
of  the  number  of  hours  in  his  workweek 
which  he  devotes  to  activities  not  directly 
or  closely  related  to  the  performance  of 
executive  or  administrative  activities,  if 
less  than  40  per  centum  of  his  hours 
worked  in  the  workweek  are  devoted  to 
such  activities)”.  The  requirements  of 
the  exemption  under  this  section  of  the 
act  are  contained  in  Subpart  A  of  this 
part. 

(b)  This  subpart  contains  material 
explaining  and  illustrating  the  terms 
used  in  the  regulations  in  Subpart  A  of 
this  part.  These  statements  and  illus¬ 
trations  reflect  the  construction  of  the 
regulations  in  Subpart  A  which  the  Divi¬ 
sions  will  follow.  This  subpart  super¬ 
sedes  and  replaces  all  prior  statements, 
releases,  and  opinions  explaining  and  in¬ 
terpreting  this  part  and  section  13(a)  (1) 
of  the  act. 

(c)  A  few  words  of  caution  are  nec¬ 
essary  in  connection  with  the  use  of  the 
illustrations.  The  exempt  or  nonexempt 
status  of  any  particular  employee  must 
be  determined  on  the  basis  of  whether 
his  duties,  responsibilities,  and  salary 
meet  all  the  requirements  of  the  perti¬ 
nent  section  of  the  regulations  in  Sub¬ 
part  A  of  this  part.  The  employee’s  title 
or  class  specification  is  of  no  significance 
in  determining  whether  he  meets  these 
tests.  The  use  of  any  job  titles  in  the 
illustrations  contained  in  this  subpart 
should  not  be  construed  to  mean  that 
employees  holding  such  titles  are  either 
exempt  or  nonexempt,  or  that  they  meet 
any  one  of  the  specific  requirements  for 
exemption.  -  In  any  specific  case  it  is  the 
actual  work  performance,  the  responsi¬ 
bilities,  and  salary  of  the  individual  em¬ 
ployee  which  determines  whether  a  par¬ 
ticular  test  has  been  met  or  whether  the 
exemption  applies. 

(d)  In  determining  that  an  employ¬ 
ee’s  duties,  responsibilities,  and  salary 
meet  the  requirements  for  exemption,  it 
should  be  borne  in  mind  that  a  change 
in  the  employee’s  assignment  may  bring 
with  it  a  change  in  his  exemption  status. 
For  example,  an  employee  may  be  as¬ 
signed  additional  or  different  duties  dur¬ 
ing  a  busy  period.  Such  additional  or 
different  duties  should  be  considered  in 
ascertaining  whether  the  employee  meets 
the  requirements  for  exemption  during 
those  weeks. 
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(e)  Finally,  it  is  a  well-established 
principle  that  the  burden  of  proving  ex¬ 
emption  under  section  13(a)  (1),  as  well 
am  any  other  exemption  provision  at  the 
Fair  Labor  Standards  Act.  rests  on  the 
employer. 

Employee  Employed  in  a  Bona  Fide 
Executive  Capacity 

§  541.100  The  definition  of  “execu¬ 
tive”. 

Section  541.1  defines  the  term  “bona 
fide  executive”  as  follows:  The  term  "em¬ 
ployee  employed  in  a  bona  fide  executive 
•  *  *  capacity”  in  section  13(a)  (1)  of 
the  act  shall  mean  any  employee: 

(a)  Whose  primary  duty  consists  of 
the  management  of  the  enterprise  in 
which  he  is  employed  or  of  a  customarily 
recognized  department  or  subdivision 
thereof;  and 

(b)  Who  customarily  and  regularly  di¬ 
rects  the  work  of  two  or  more  other  em¬ 
ployees  therein;  and 

(c)  Who  has  the  authority  to  hire  or 
fire  other  employees  or  whose  suggestions 
and  recommendations  as  to  the  hiring 
or  firing  and  as  to  the  advancement  and 
promotion  or  any  other  change  of  status 
of  other  employees  will  be  given  particu¬ 
lar  weight;  and 

(d)  Who  customarily  and  regularly 
exercises  discretionary  powers;  and 

(e)  Who  does  not  devote  more  than  20 
percent,  or,  in  the  case  of  an  employee 
of  a  retail  or  service  establishment  who 
does  not  devote  as  much  as  40  percent, 
of  his  hours  of  work  in  the  workweek  to 
activities  which  are  not  directly  and 
closely  related  to  the  performance  of 
the  work  described  in  paragraphs  (a) 
through  (d)  of  this  section:  Provided, 
That  this  paragraph  shall  not  apply  in 
the  case  of  an  employee  who  is  in  sole 
charge  of  an  independent  establishment 
or  a  physically  separated  branch  estab¬ 
lishment,  or  who  owns  at  least  a  20-per¬ 
cent  interest  in  the  enterprise  in  which 
he  is  employed;  and 

(f)  Who  (except  as  provided  in 
§  541.5b  of  this  part)  is  compensated  for 
his  services  on  a  salary  basis  at  a  rate  of 
not  less  than  $100  per  week  (or  $75  per 
week  if  employed  in  Puerto  Rico,  the 
Virgin  Islands,  or  American  Samoa) 
exclusive  of  board,  lodging,  or  other 
facilities: 

Provided,  That  an  employee  who  (except 
as  provided  in  S  541.5b  of  this  part)  is 
compensated  on  a  salary  basis  at  a  rate 
of  not  less  than  $150  per  week  (exclusive 
of  board,  lodging,  or  other  facilities), 
and  whose  primary  duty  consists  of  the 
management  of  the  enterprise  in  which 
he  is  employed  or  of  a  customarily  rec¬ 
ognized  department  or  subdivision  there¬ 
of,  and  includes  the  customary  and  regu¬ 
lar  direction  of  the  work  of  two  or  more 
other  employees  therein,  shall  be  deemed 
to  meet  all  of  the  requirements  of  this 
section. 

§  541.101  General. 

The  duties  and  responsibilities  of  an 
exempt  executive  employee  are  de¬ 
scribed  in  paragraphs  (a)  through  (d)  of 
§  541.1.  Paragraph  (e)  of  S  541.1  con¬ 
tains,  among  other  things,  percentage 
limitations  on  the  amount  of  time  which 
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an  employee  may  devote  to  activities 
“which  axe  not  directly  and  closely  re¬ 
lated  to  the  performance  of  the  work 
described  in  paragraphs  (a)  through 
(d)”  of  that  section.  For  convenience 
in  discussion,  the  work  described  in  para¬ 
graphs  (a)  through  (d)  of  §  541.1  and 
the  activities  directly  and  closely  related 
to  such  work  will  be  referred  to  as 
"exempt”  work,  while  other  activities  will 
be  referred  to  as  “nonexempt”  work. 

g  541.102  Management. 

(a)  In  the  usual  situation  the  deter¬ 
mination  of  whether  a  particular  kind  of 
work  is  exempt  or  nonexempt  in  nature 
is  not  difficult.  In  the  vast  majority  of 
cases  the  bona  fide  executive  employee 
performs  managerial  and  supervisory 
functions  which  are  easily  recognized  as 
within  the  scope  of  the  exemption. 

(b)  For  example,  it  1s  generally  clear 
that  work  such  as  the  following  is  ex¬ 
empt  work  when  it  is  performed  by  an 
employee  in  the  management  of  his  de¬ 
partment  or  the  supervision  of  the  em¬ 
ployees  under  him:  Interviewing,  select¬ 
ing  and  training  of  employees;  setting 
and  adjusting  their  rates  of  pay  and 
hours  of  work;  directing  their  work; 
maintaining  their  production  or  sales 
records  for  use  in  supervision  or  control; 
appraising  their  productivity  and  effi¬ 
ciency  for  the  purpose  of  recommending 
promotions  or  other  changes  in  their 
status;  handling  their  complaints  and 
grievances  and  disciplining  them  when 
necessary;  planning  the  work;  deter¬ 
mining  the  techniques  to  be  used;  appor¬ 
tioning  the  work  among  the  workers; 
determining  the  type  of  materials,  sup¬ 
plies,  machinery  or  tools  to  be  used  or 
merchandise  to  be  bought,  stocked  and 
sold;  controlling  the  flow  and  distribu¬ 
tion  of  materials  or  merchandise  and 
supplies;  providing  for  the  safety  of  the 
men  and  the  property. 

§  541.103  Primary  duty. 

A  determination  of  whether  an  em¬ 
ployee  has  management  as  his  primary 
duty  must  be  based  on  all  the  facts  in  a 
particular  case.  The  amount  of  time 
spent  in  the  performance  of  the  mana¬ 
gerial  duties  is  a  useful  guide  in  deter¬ 
mining  whether  management  is  the  pri¬ 
mary  duty  of  an  employee.  In  the 
ordinary  case  it  may  be  taken  as  a  good, 
rule  of  thumb  that  primary  duty  means 
the  major  part,  or  over  50  percent,  of 
the  employee’s  time.  Thus,  an  employee 
who  spends  over  50  percent  of  his  time 
in  management  would  have  management 
as  his  primary  duty.  Time  alone,  how¬ 
ever,  is  not  the  sole  test,  and  in  situations 
where  the  employee  does  not  spend  over 
50  percent  of  his  time  in  managerial 
duties,  he  might  nevertheless  have  man¬ 
agement  as  his  primary  duty  if  the  other 
pertinent  factors  support  such  a  con¬ 
clusion.  Some  of  these  pertinent  factors 
are  the  relative  importance  of  the  mana¬ 
gerial  duties  as  compared  with  other 
types  of  duties,  the  frequency  with  which 
the  employee  exercises  discretionary 
powers,  his  relative  freedom  from  super¬ 
vision,  and  the  relationship  between  his 
salary  and  the  wages  paid  other  em¬ 
ployees  for  the  kind  of  nonexempt  work 
performed  by  the  supervisor. 
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§541.104  Department  or  subdivision. 

(a)  In  order  to  qualify  under  §  541.1, 
the  employee’s  managerial  duties  must 
be  performed  with  respect  to  the  enter¬ 
prise  in  which  he  is  employed  or  a 
customarily  recognized  department  or 
subdivision  thereof.  The  phrase  “a  cus¬ 
tomarily  recognized  department  or  sub¬ 
division”  is  intended  to  distinguish  be¬ 
tween  a  mere  collection  of  men  assigned 
from  time  to  time  to  a  specific  job  or 
series  of  jobs  and  a  unit  with  permanent 
status  and  function.  In  order  properly 
to  classify  an  individual  as  an  executive 
he  must  be  more  than  merely  a  super¬ 
visor  of  two  or  more  employees;  nor  is 
it  sufficient  that  he  merely  participates 
in  the  management  of  the  unit.  He  must 
be  in  charge  of  and  have  as  his  primary 
duty  the  management  of  a  recognized 
unit  which  has  a  continuing  function. 

(b)  In  the  vast  majority  of  cases  there 
is  no  difficulty  in  determining  whether 
an  individual  is  in  charge  of  a  custom¬ 
arily  recognized  department  or  subdivi¬ 
sion  of  a  department.  For  example,  it 
is  clear  that  where  an  enterprise  com¬ 
prises  more  than  one  establishment,  the 
employee  in  charge  of  each  establish¬ 
ment  may  be  considered  in  charge  of  a 
subdivision  of  the  enterprise.  Questions 
arise  principally  in  cases  involving  super¬ 
visors  who  work  outside  the  employer's 
establishment,  move  from  place  to  place, 
or  have  different  subordinates  at  differ¬ 
ent  times. 

(c)  In  such  instances,  in  determining 
whether  the  employee  is  in  charge  of  a 
recognized  unit  with  a  continuing  func¬ 
tion,  it  is  the  Division’s  position  that 
the  unit  supervised  need  not  be  physi¬ 
cally  within  the  employer’s  establish¬ 
ment  and  may  move  from  place  to  place, 
and  that  continuity  of  the  same  sub¬ 
ordinate  personnel  is  not  absolutely  es¬ 
sential  to  the  existence  of  a  recognized 
unit  with  a  continuing  function,  al¬ 
though  in  the  ordinary  case  a  fixed  lo¬ 
cation  and  continuity  of  personnel  are 
both  helpful  in  establishing  the  existence 
of  such  a  unit.  The  following  examples 
will  illustrate  these  points. 

(d)  The  projects  on  which  an  indi¬ 
vidual  in  charge  of  a  certain  type  of 
construction  work  is  employed  may  occur 
at  different  locations,  and  he  may  even 
hire  most  of  his  work  force  at  these 
locations.  The  mere  fact  that  he  moves 
his  location  would  not  invalidate  his  ex¬ 
emption  if  there  are  other  factors  which 
show  that  he  is  actually  in  charge  of  a 
recognized  unit  with  a  continuing  func¬ 
tion  in  the  organization. 

(e)  Nor  will  an  otherwise  exempt  em¬ 
ployee  lose  the  exemption  merely  be¬ 
cause  he  draws  the  men  under  his  super¬ 
vision  from  a  pool,  if  other  factors  are 
present  which  indicate  that  he  is  in 
charge  of  a  recognized  unit  with  a  con¬ 
tinuing  function.  For  instance,  if  this 
employee  is  in  charge  of  the  unit  which 
has  the  continuing  responsibility  for 
making  all  installations  for  his  employer, 
or  all  installations  in  a  particular  city 
or  a  designated  portion  of  a  city,  he 
would  be  in  charge  of  a  department  or 
subdivision  despite  the  fact  that  he 
draws  his  subordinates  from  a  pool  of 
available  men. 


(f)  It  cannot  be  said,  however,  that  a 
supervisor  drawn  from  a  pool  of  super¬ 
visors  who  supervises  employees  assigned 
to  him  from  a  pool  and  who  is  assigned 
a  job  or  a  series  of  jobs  from  day  to 
day  or  week  to  week  has  the  status  of  an 
executive.  Such  an  employee  is  not  in 
charge  of  a  recognized  unit  with  a  con¬ 
tinuing  function. 

§  541.105  Two  or  more  other  em¬ 
ployees.  v 

(a)  An  employee  will  qualify  as  an 
“executive”  under  §  541.1  only  if  he  cus¬ 
tomarily  and  regularly  supervises  at 
lease  two  full-time  employees  or  the 
equivalent.  For  example,  if  the  “ex¬ 
ecutive”  supervises  one  full-time  and 
two  part-time  employees  of  whom  one 
works  mornings  and  one,  afternoons;  or 
four  part-time  employees,  two  of  whom 
work  mornings  and  two  afternoons,  this 
requirement  would  be  met. 

(b)  The  employees  supervised  must  be 
employed  in  the  department  which  the 
“executive”  is  managing. 

(c)  It  has  been  the  experience  of  the 
Divisions  that  a  supervisor  of  as  few 
as  two  employees  usually  performs  non¬ 
exempt  work  in  excess  of  the  general 
20-percent  tolerance  provided  in  8  541.1. 

(d)  In  a  large  machine  shop  there  may 
be  a  machine-shop  supervisor  and  two 
assistant  machine-shop  supervisors. 
Assuming  that  they  meet  all  the  other 
qualifications  of  §  541.1  and  particularly 
that  they  are  not  working  foremen,  they 
should  certainly  qualify  for  the  exemp¬ 
tion.  A  small  department  in  a  plant  or 
in  an  office  is  usually  supervised  by  one 
person.  Any  attempt  to  classify  one  of 
the  other  workers  in  the  department  as 
an  executive  merely  by  giving  him  an 
honorific  title  such  as  assistant  super¬ 
visor  will  almost  inevitably  fail  as  there 
will  not  be  sufficient  true  supervisory  or 
other  managerial  work  to  keep  two  per¬ 
sons  occupied.  On  the  other  hand,  it 
is  incorrect  to  assume  that  in  a  large 
department,  such  as  a  large  shoe  de¬ 
partment  in  a  retail  store  which  has 
separate  sections  for  men’s,  women’s 
and  children’s  shoes,  for  example,  the 
supervision  cannot  be  distributed  among 
two  or  three  employees,  conceivably, 
among  more.  In  such  instances,  assum¬ 
ing  that  the  other  tests  are  met,  espe¬ 
cially  the  one  concerning  the  perform¬ 
ance  of  nonexempt  work,  each  such  em¬ 
ployee  “customarily  and  regularly  di¬ 
rects  the  work  of  two  or  more  other 
employees  therein”. 

(e)  An  employee  who  merely  assists 
the  manager  or  buyer  of  a  particular 
department  and  supervises  two  or  more 
employees  only  in  the  actual  manager’s 
or  buyer’s  absence,  however,  does  not 
meet  this  requirement.  For  example, 
where  a  single  unsegregated  department, 
such  as  a  women’s  sportswear  depart¬ 
ment  or  a  men’s  shirt  department  in  a 
retail  store,  is  managed  by  a  buyer, 
with  the  assistance  of  one  or  more  assist¬ 
ant  buyers,  only  one  employee,  the  buyer, 
can  be  considered  an  executive,  even 
though  the  assistant  buyers  at  times 
exercise  some  managerial  and  super¬ 
visory  responsibilities.  A  shared  re¬ 
sponsibility  for  the  supervision  of  the 
same  two  or  more  employees  in  the  same 


department  does  not  satisfy  the  require¬ 
ment  that  the  employee  “customarily 
and  regularly  directs  the  work  of  two  or 
more  employees  therein”. 

§541.106  Authority  to  hire  or  fire. 

Section  541.1  requires  that  an  exempt 
executive  employee  have  the  authority 
to  hire  or  fire  other  employees  or  that 
his  suggestions  and  recommendations  as 
to  hiring  or  firing  and  as  to  advancement 
and  promotion  or  any  other  change  of 
status  of  the  employees  whom  he  super¬ 
vises  will  be  given  particular  weight. 
Thus,  no  employee,  whether  high  or  low 
in  the  hierarchy  of  management,  can  be 
considered  as  employed  in  a  bona  fide 
executive  capacity  unless  he  is  directly 
concerned  either  with  the  hiring  or  the 
firing  and  other  change  of  status  of  the 
employees  under  his  supervision,  whether 
by  direct  action  or  by  recommendation 
to  those  to  whom  the  hiring  and  firing 
functions  are  delegated. 

§  541.107  Discretionary  powers. 

(a)  Section  541.1(d)  requires  that  an 
exempt  executive  employee  customarily 
and  regularly  exercise  discretionary 
powers.  A  person  whose  work  is  so  com¬ 
pletely  routinized  that  he  has  no  discre¬ 
tion  does  not  qualify  for  exemption. 

(b)  The  phrase  “customarily  and  reg¬ 
ularly”  signifies  a  frequency  which  must 
be  greater  than  occasional  but  which,  of 
course,  may  be  less  than  constant.  The 
requirement  will  be  met  by  the  employee 
who  normally  and  recurrently  is  called 
upon  to  exercise  and  does  exercise  dis¬ 
cretionary  powers  in  the  day-to-day  per¬ 
formance  of  his  duties.  The  requirement 
is  not  met  by  the  occasional  exercise  of 
discretionary  powers. 

§  541.108  Work  directly  and  closely  re¬ 
lated. 

(a)  This  phrase  brings  within  the 
category  of  exempt  work  not  only  the 
actual  management  of  the  department 
and  the  supervision  of  the  employees 
therein,  but  also  activities  which  are 
closely  associated  with  the  performance 
of  the  duties  involved  in  such  manage¬ 
rial  and  supervisory  functions  or  respon¬ 
sibilities.  The  supervision  of  employees 
and  the  management  of  a  department 
include  a  great  many  directly  and  closely 
related  tasks  which  are  different  from 
the  work  performed  by  subordinates  and 
are  commonly  performed  by  supervisors 
because  they  are  helpful  in  supervising 
the  employees  or  contribute  to  the 
smooth  functioning  of  the  department 
for  which  they  are  responsible.  Fre¬ 
quently  such  exempt  work  is  of  a  kind 
which  in  establishments  that  are  or¬ 
ganized  differently,  or  which  are  larger 
and  have  greater  specialization  of  func¬ 
tion,  may  be  performed  by  a  nonexempt 
employee  hired  especially  for  that  pur¬ 
pose.  Illustration  will  serve  to  make 
clear  the  meaning  to  be  given  the  phrase 
“directly  and  closely  related”. 

(b)  Keeping  basic  records  of  working 
time,  for  example,  is  frequently  per¬ 
formed  by  a  timekeeper  employed  for 
that  purpose.  In  such  cases  the  work  is 
clearly  not  exempt  in  nature.  In  other 
establishments  which  are  not  large 
enough  to  employ  a  timekeeper,  or  in 
which  the  timekeeping  function  has  been 
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decentralized,  the  supervisor  of  each  de¬ 
partment  keeps  the  basic  time  records  of 
his  own  subordinates.  In  Wiese  instances, 
as  indicated  above,  the  timekeeping  is 
directly  related  to  the  function  of  man¬ 
aging  the  particular  department  and 
supervising  its  employees.  However,  the 
preparation  of  a  payroll  by  a  supervisor, 
even  the  payroll  of  the  employees  under 
his  supervision,  cannot  be  considered  to 
be  exempt  work,  since  the  preparation  of 
a  payroll  does  not  aid  in  the  supervision 
of  the  employees  or  the  management  of 
the  department.  Similarly,  the  keeping 
by  a  supervisor  of  production  or  sales 
records  of  his  own  subordinates  for  use 
in  supervision  or  control  would  be  exempt 
work,  while  the  maintenance  of  pro¬ 
duction  records  of  employees  not  under 
his  direction  would  not  be  exempt  work. 

(c)  Another  example  of  wort  which 
may  be  directly  and  closely  related  to  the 
performance  of  management  duties  is 
the  distribution  of  materials  or  mer¬ 
chandise  and  supplies.  Maintaining 
control  of  the  flow  of  materials  or  mer¬ 
chandise  and  supplies  in  a  department 
is  ordinarily  a  responsibility  of  the  man¬ 
agerial  employee  in  charge.  In  many 
nonmercantile  establishments  the  actual 
distribution  of  materials  is  performed 
by  nonexempt  employees  under  the  su¬ 
pervisor’s  direction.  In  other  establish¬ 
ments  it  is  not  uncommon  to  leave  the 
actual  distribution  of  materials  and 
supplies  in  the  hands  of  the  supervisor. 
In  such  cases  it  is  exempt  work  since  it 
is  directly  and  closely  related  to  the  man¬ 
agerial  responsibility  of  maintaining  the 
flow*of  materials.  In  a  large  retail  estab¬ 
lishment,  however,  where  the  replenish¬ 
ing  of  stocks  of  merchandise  on  the  sales 
floor  is  customarily  assigned  to  a  non- 
exempt  employee,  the  performance  of 
such  work  by  the  manager  or  buyer  of 
the  department  is  nonexempt.  The 
amount  of  time  the  manager  or  buyer 
spends  in  such  work  must  be  offset 
against  the  statutory  tolerance  for  non¬ 
exempt  work.  The  supervision  and  con¬ 
trol  of  a  flow  of  merchandise  to  the  sales 
floor,  of  course,  is  directly  and  closely 
related  to  the  managerial  responsibility 
of  the  manager  or  buyer. 

(d)  Setup  work  is  another  illustration 
of  work  which  may  be  exempt  under  cer¬ 
tain  circumstances  if  performed  by  a 
supervisor.  The  nature  of  setup  work 
differs  in  various  industries  and  for 
different  operations.  Some  setup  work 
is  typically  performed  by  the  same  em¬ 
ployees  who  perform  the  “production” 
work;  that  is,  the  employee  who  operates 
the  machine  also  “sets  it  up”  or  adjusts 
it  for  the  particular  job  at  hand.  Such 
setup  work  is  part  of  the  production 
operation  and  is  not  exempt.  In  other 
instances  the  setting  up  of  the  work  is  a 
highly  skilled  operation  which  the  or¬ 
dinary  production  worker  or  machine 
tender  typically  does  not  perform.  In 
some  plants,  particularly  large  ones,  such 
setup  work  may  be  performed  by  em¬ 
ployees  whose  duties  are  not  supervisory 
in  nature.  In  other  plants,  however, 
particularly  small  plants,  such  work  is  a 
regular  duty  of  the  executive  and  is  di¬ 
rectly  and  closely  related  to  his  respon¬ 
sibility  for  the  work  performance  of  his 
subordinates  and  for  the  adequacy  of  the 


final  product.  Under  such  circumstances 
it  is  exempt  work. 

(e)  Similarly,  a  supervisor  who  spot 
checks  and  examines  the  work  of  his 
subordinates  to  determine  whether  they 
are  performing  their  duties  properly,  and 
whether  the  product  is  satisfactory,  is 
performing  work  which  is  directly  and 
closely  related  to  his  managerial  and 
supervisory  functions.  However,  this 
kind  of  examining  and  checking  must 
be  distinguished  from  the  kind  which 
is  normally  performed  by  an  “examiner”, 
“checker”,  or  “inspector”,  and  which  is 
really  a  production  operation  rather  than 
a  part  of  the  supervisory  function. 
Likewise,  a  department  manager  or 
buyer  in  a  retail  or  service  establishment 
who  goes  about  the  sales  floor,  observing 
the  work  of  sales  personnel  under  his 
supervision  to  determine  the  effectiveness 
of  their  sales  techniques,  checking  on 
the  quality  of  customer  service  being 
given,  or  observing  customer  preferences 
and  reactions  to  the  lines,  styles,  types, 
colors  and  quality  of  the  merchandise 
offered,  is  performing  work  which  is 
directly  and  closely  related  to  his 
managerial  and  supervisory  functions. 
His  actual  participation,  except  for 
supervisory  training  or  demonstration 
purposes,  in  such  activities  as  making 
sales  to  customers,  replenishing  stocks  of 
merchandise  on  the  sales  floor,  removing 
merchandise  from  fitting  rooms  and  re¬ 
turning  to  stock  or  shelves,  however,  is 
not.  The  amount  of  time  a  manager  or 
buyer  spends  in  the  performance  of  such 
activities  must  be  included  in  computing 
the  percentage  limitation  on  nonexempt 
work. 

(f )  Watching  machines  is  another  duty 
which  may  be  exempt  when  performed 
by  a  supervisor  under  proper  circum¬ 
stances.  Obviously  the  mere  watching 
of  machines  in  operation  cannot  be  con¬ 
sidered  exempt  work  where  as  in  certain 
industries  in  which  the  machinery  is 
largely  automatic,  it  is  an  ordinary  pro¬ 
duction  function.  Thus,  an  employee 
who  watches  machines  for  the  purpose  of 
seeing  that  they  operate  properly  or  for 
the  purpose  of  making  repairs  or  ad¬ 
justments  is  performing  nonexempt 
work.  On  the  other  hand,  a  supervisor 
who  watches  the  operation  of  the  ma¬ 
chinery  in  his  department  in  the  sense 
that  he  “keeps  an  eye  out  for  trouble” 
is  performing  work  which  is  directly  and 
closely  related  to  his  managerial  respon¬ 
sibilities.  Making  an  occasional  adjust¬ 
ment  in  the  machinery  under  such  cir¬ 
cumstances  is  also  exempt  work. 

(g)  A  word  of  caution  is  necessary  in 
connection  with  these  illustrations. 
The  recordkeeping,  material  distributing, 
setup  work,  machine  watching  and  ad¬ 
justing,  and  inspecting,  examining,  ob¬ 
serving  and  checking  referred  to  in  the 
examples  of  exempt  work  are  presum¬ 
ably  the  kind  which  are  supervisory  and 
managerial  functions  rather  than  merely 
“production”  work.  Frequently  it  is 
difficult  to  distinguish  the  managerial 
type  from  the  type  which  is  a  production 
operation.  In  deciding  such  difficult 
cases  it  should  be  borne  in  mind  that  it 
is  one  of  the  objectives  of  §  541.1  to 
exclude  from  the  definition  foremen  who 


hold  “dual”  or  combination  jobs.1  Thus, 
if  work  of  this  kind  takes  up  a  large  part 
of  the  employee’s  time  it  would  be  evi¬ 
dence  that  management  of  the  depart¬ 
ment  is  not  the  primary  duty  of  the  em¬ 
ployee,  that  such  work  is  a  production 
operation  rather  than  a  function  directly 
and  closely  related  to  the  supervisory  or 
managerial  duties,  and  that  the  em¬ 
ployee  is  in  reality  a  combination 
foreman-“setup”  man,  foreman-ma¬ 
chine  adjuster  (or  mechanic),  or  fore¬ 
man-examiner,  floorman-salesperson, 
etc.,  rather  than  a  bona  fide  executive. 

§  541.109  Emergencies. 

(a)  Under  certain  occasional  emer¬ 
gency  conditions,  work  which  is  normally 
performed  by  nonexempt  employees  and 
is  nonexempt  in  nature  will  be  directly 
and  closely  related  to  the  performance  of 
the  exempt  functions  of  management 
and  supervision  and  will  therefore  be 
exempt  work.  In  effect,  this  means  that 
a  bona  fide  executive  who  performs  work 
of  a  normally  nonexempt  nature  on  rare 
occasions  because  of  the  existence  of  a 
real  emergency  will  not,  because  of  the 
performance  of  such  emergency  work, 
lose  the  exemption.  Bona  fide  execu¬ 
tives  include  among  their  responsibili¬ 
ties  the  safety  of  the  employees  under 
their  supervision,  the  preservation  and 
protection  of  the  merchandise,  ma¬ 
chinery  or  other  property  of  the  depart¬ 
ment  or  subdivision  in  their  charge  from 
damage  due  to  unforeseen  circumstances, 
and  the  prevention  of  widespread  break¬ 
down  in  production,  sales,  or  service  op¬ 
erations.  Consequently,  when  condi¬ 
tions  beyond  control  arise  which  threaten 
the  safety  of  the  employees,  or  a  cessa¬ 
tion  of  operations,  or  serious  damage  to 
the  employer’s  property,  any  manual  or 
other  normally  nonexempt  work  per¬ 
formed  in  an  effort  to  prevent  such  re¬ 
sults  is  considered  exempt  work  and  is 
not  included  in  computing  the  percent¬ 
age  limitation  on  nonexempt  work. 

(b)  The  rule  in  paragraph  (a)  of  this 
section  is  not  applicable,  however,  to 
nonexempt  work  arising  out  of  occur¬ 
rences  which  are  not  beyond  control  or 
for  which  the  employer  can  reasonably 
provide  in  the  normal  course  of  business. 

(c)  A  few  illustrations  may  be  helpful 
in  distinguishing  routine  work  performed 
as  a  result  of  real  emergencies  of  the 
kind  for  which  no  provision  can  practi¬ 
cably  be  made  by  the  employer  in  ad¬ 
vance  of  their  occurrence  and  routine 
work  which  is  not  in  this  category.  It  is 
obvious  that  a  mine  superintendent  who 
pitches  in  after  an  explosion  and  digs  out 
the  men  who  are  trapped  in  the  mine  is 
still  a  bona  fide  executive  during  that 
week.  On  the  other  hand,  the  manager 
of  a  cleaning  establishment  who  per¬ 
sonally  performs  the  cleaning  operations 
on  expensive  garments  because  he  fears 
damage  to  the  fabrics  if  he  allows  his 
subordinates  to  handle  them  is  not  per¬ 
forming  “emergency”  work  of  the  kind 
which  can  be  considered  exempt.  Nor 
is  the  manager  of  a  department  in  a 
retail  store  performing  nonexempt  work 
when  he  personally  waits  on  a  special  or 


1See  discussion  of  working  foremen  in 
§  541.115. 
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impatient  customer  because  he  fears  the 
loss  of  the  sale  or  the  customer’s  good 
will  if  he  allows  a  salesperson  to  serve 
him.  The  performance  of  nonexempt 
work  by  executives  during  inventory¬ 
taking,  during  other  periods  of  heavy 
workload,  or  the  handling  of  rush  orders 
are  the  kinds  of  activities  which  the 
percentage  tolerances  are  intended  to 
cover.  For  example,  pitching  in  on  the 
production  line  in  a  canning  plant  dur¬ 
ing  seasonal  operations  is  not  exempt 
“emergency”  work  even  if  the  objective 
is  to  keep  the  food  from  spoiling.  Sim¬ 
ilarly,  pitching  in  behind  the  sales  coun¬ 
ter  in  a  retail  store  during  special  sales 
or  during  Christmas  or  Easter  or  other 
peak  sales  periods  is  not  “emergency” 
work,  even  if  the  objective  is  to  improve 
customer  service  and  the  store’s  sales 
record.  Maintenance  work  is  not  emer¬ 
gency  work  even  if  performed  at  night 
or  during  weekends.  Relieving  subor* 
dinates  during  rest  or  vacation  periods 
cannot  be  considered  in  the  nature  of 
“emergency”  work  since  the  need  for  re¬ 
placements  can  be  anticipated.  Whether 
replacing  the  subordinate  at  the  work 
bench,  or  production  line,  or  sales  coun¬ 
ter  during  the  first  day  or  partial  day  of 
an  illness  would  be  considered  exempt 
emergency  work  would  depend  upon  the 
circumstances  in  the  particular  case. 
Such  factors  as  the  size  of  the  establish¬ 
ment  and  of  the  executive’s  department, 
the  nature  of  the  industry,  the  conse¬ 
quences  that  would  flow  from  the  failure 
to  replace  the  ailing  employee  immedi¬ 
ately,  and  the  feasibility  of  filling  the 
employee’s  place  promptly  would  all 
have  to  be  weighed. 

(d)  All  the  regular  cleaning  up 
around  machinery,  even  when  necessary 
to  prevent  fire  or  explosion,  is  not 
“emergency”  work.  However,  the  re¬ 
moval  by  an  executive  of  dirt  or  obstruc¬ 
tions  constituting  a  hazard  to  life  or 
property  need  not  be  included  in  com¬ 
puting  the  percentage  limitation  if  it  is 
not  reasonably  practicable  for  anyone 
but  the  supervisor  to  perform  the  work 
and  it  is  the  kind  of  “emergency”  which 
has  not  been  recurring.  The  occasional 
performance  of  repair  work  in  case  of  a 
breakdown  of  machinery,  or  the  collapse 
of  a  display  rack,  or  damage  to  or  ex¬ 
ceptional  disarray  of  merchandise  caused 
by  accident  or  a  customer’s  carelessness 
may  be  considered  exempt  work  if  the 
breakdown  is  one  which  the  employer 
cannot  reasonably  anticipate.  However, 
recurring  breakdowns  or  disarrays  re¬ 
quiring  frequent  attention,  such  as  that 
of  an  old  belt  or  machine  which  breaks 
down  repeatedly  or  merchandise  displays 
constantly  requiring  re-sorting  or 
straightening,  are  the  kind  for  which 
provision  could  reasonably  be  made  and 
repair  of  which  must  be  considered  as 
nonexempt. 

§  541.110  Occasional  tasks. 

(a)  In  addition  to  the  type  of  work* 
which  by  its  very  nature  is  readily  identi¬ 
fiable  as  being  directly  and  closely  related 
to  the  performance  of  the  supervisory 
and  management  duties,  there  is  an¬ 
other  type  of  work  which  may  be  con¬ 
sidered  directly  and  closely  related  to 
the  performance  of  these  duties.  In 
many  establishments  the  proper  man¬ 


agement  of  a  department  requires  the 
performance  of  a  variety  of  occasional, 
infrequently  recurring  tasks  which  can¬ 
not  practicably  be  performed  by  the  pro¬ 
duction  workers  and  are  usually  per¬ 
formed  by  the  executive.  These  small 
tasks  when  viewed  separately  without 
regard  to  their  relationship  to  the  execu¬ 
tive’s  overall  functions  might  appear  to 
constitute  nonexempt  work.  In  reality 
they  are  the  means  of  properly  carrying 
out  the  employee’s  management  func¬ 
tions  and  responsibilities  in  connection 
with  men,  materials,  and  production. 
The  particular  tasks  are  not  specifically 
assigned  to  the  “executive”  but  are  per¬ 
formed  by  him  in  his  discretion. 

(b)  It  might  be  possible  for  the  exec¬ 
utive  to  take  one  of  his  subordinates 
away  from  his  usual  tasks,  instruct  and 
direct  him  in  the  work  to  be  done,  and 
wait  for  -him  to  finish  it.  It  would  cer¬ 
tainly  not  be  practicable,  however,  to 
manage  a  department  in  this  fashion. 
With  respect  to  such  occasional  and  rela¬ 
tively  inconsequential  tasks,  it  is  the 
practice  in  industry  generally  for  the 
executive  to  perform  them  rather  than 
to  delegate  them  to  other  persons.  When 
any  one  of  these  tasks  is  done  frequently, 
however,  it  takes  on  the  character  of  a 
regular  production  function  which  could 
be  performed  by  a  nonexempt  employee 
and  must  be  counted  as  nonexempt  work. 
In  determining  whether  such  work  is 
directly  and  closely  related  to  the  per¬ 
formance  of  the  management  duties, 
consideration  should  be  given  to  whether 
it  is  (1)  the  same  as  the  work  performed 
by  any  of  the  subordinates  of  the  exec¬ 
utive;  or  (2)  a  specifically  assigned  task 
of  the  executive  employee;  or  (3)  prac¬ 
ticably  delegable  to  nonexempt  employ¬ 
ees  in  the  establishment;  or  (4)  repeti¬ 
tive  and  frequently  recurring. 

§541.111  Nonexempt  work  generally. 

(a)  As  indicated  in  §  541.101  the  term 
“nonexempt  work”,  as  used  in  this  sub¬ 
part,  includes  all  work  other  than  that 
described  in  §  541.1  (a)  through  (d)  and 
the  activities  directly  and  closely  related 
to  such  work. 

(b)  Nonexempt  work  is  easily  identi¬ 
fiable  where,  as  in  the  usual  case,  it  con¬ 
sists  of  work  of  the  same  nature  as  that 
performed  by  the  nonexempt  subordi¬ 
nates  of  the  “executive.”  It  is  more  dif¬ 
ficult  to  identify  in  cases  where  super¬ 
visory  employees  spend  a  significant 
amount  of  time  in  activities  not  per¬ 
formed  by  any  of  their  subordinates  and 
not  consisting  of  actual  supervision  and 
management.  In  such  cases  careful 
analysis  of  the  employee’s  duties  with 
reference  to  the  phrase  “directly  and 
closely  related  to  the  performance  of  the 
work  described  in  paragraphs  (a) 
through  (d)  of  this  section”  will  usually 
be  necessary  in  arriving  at  a  determina¬ 
tion. 

§  541.112  Percentage  limitations  on 
nonexempt  work. 

(a)  An  employee  will  not  qualify  for 
exemption  as  an  executive  if  he  devotes 
more  than  20  percent,  or,  in  the  case  of 
an  employee  of  a  retail  or  service  estab¬ 
lishment  if  he  devotes  as  much  as  40  per¬ 
cent,  of  his  hours  worked  in  the  work¬ 
week  to  nonexempt  work.  This  test  is 


applied  on  a  workweek  basis  and  the  per¬ 
centage  of  time  spent  on  nonexempt  work 
is  computed  on  the  time  worked  by  the 
employee. 

(b)  There  are  two  special  exceptions 
to  these  limitations — that  relating  to  the 
employee  in  “sole  charge”  of  an  inde¬ 
pendent  or  branch  establishment  and 
that  relating  to  an  employee  owning  a 
20-percent  interest  in  the  enterprise  in 
which  he  is  employed.  These  except  the 
employee  only  from  the  percentage  limi¬ 
tations  on  nonexempt  work.  They  do 
not  except  the  employee  from  any  of  the 
requirements  of  §  541.1.  Thus  while  the 
percentage  limitations  on  nonexempt 
work  are  not  applicable,  it  is  clear  that 
the  employee  would  not  qualify  for  the 
exemption  if  he  performs  so  much  non¬ 
exempt  work  that  he  could  no  longer 
meet  the  requirement  of  §  541.1(a)  that 
his  primary  duty  must  consist  of  the 
management  of  the  enterprise  in  which 
he  is  employed  or  of  a  customarily  recog¬ 
nized  department  or  subdivision  thereof. 

§541.113  Sole-charge  exception. 

(a)  An  exception  from  the  percentage 
limitations  on  nonexempt  work  is  pro¬ 
vided  in  §  541.1(e)  for  “an  employee  who 
is  in  sole  charge  of  an  independent  es¬ 
tablishment  or  a  physically  separated 
branch  establishment  •  *  Such  an 
employee  is  considered  to  be  employed  in 
a  bona  fide  executive  capacity  even 
though  he  exceeds  the  applicable  per¬ 
centage  limitation  on  nonexempt  work. 

(b)  The  term  “independent  establish¬ 
ment”  must  be  given  full  weight.  The 
establishment  must  have  a  fixed  location 
and  must  be  geographically  separated 
from  other  company  property.  The 
management  of  operations  within  one 
among  several  buildings  located  on  a 
single  or  adjoining  tracts  of  company 
property  does  not  qualify  for  the  exemp¬ 
tion  under  this  heading.  In  the  case  of 
a  branch,  there  must  be  a  true  and  com¬ 
plete  physical  separation  from  the  main 
office. 

(c)  (1)  A  determination  as  to  the 
status  as  “an  Independent  establish¬ 
ment  or  a  physically  separated  branch 
establishment”  of  any  part  of  the  busi¬ 
ness  operations  on  the  premises  of  a  re¬ 
tail  or  other  establishment,  however, 
must  be  made  on  the  basis  of  the  physi¬ 
cal  and  economic  facts  in  the  particu¬ 
lar  situation.  (See  29  CFR  779.305, 
779.306,  779.225.)  A  leased  department 
cannot  be  considered  to  be  a  separate  es¬ 
tablishment  where,  for  example,  it  and 
the  retail  store  in  which  it  is  located 
operate  under  a  common  trade  name 
and  the  store  may  determine,  or  have  the 
power  to  determine,  the  leased  depart¬ 
ment’s  space  location,  the  type  of  mer¬ 
chandise  it  will  sell,  its  pricing  policy, 
its  hours  of  operation  and  some  or  all  of 
its  hiring,  firing  and  other  personnel 
policies,  and  matters  such  as  advertising, 
adjustment  and  credit  operations,  in¬ 
surance  and  taxes,  are  handled  on  a 
unified  basis  by  the  store. 

(2)  A  leased  department  may  qualify 
as  a  separate  establishment,  however, 
where,  among  other  things,  the  facts 
show  that  the  lessee  maintains  a  sepa¬ 
rate  entrance  and  operates  under  a 
separate  name,  with  its  own  separate 
employees  and  records,  and  in  other  re- 
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spects  conducts  his  business  independ¬ 
ently  of  the  lessor’s.  In  such  a  case  the 
leased  department  would  enjoy  the  same 
status  as  a  physically  separated  branch 
store. 

(d)  Since  the  employee  must  be  in 
“sole”  charge,  only  one  person  in  any 
establishment  can  qualify  as  an  execu¬ 
tive  under  this  exception,  and  then  only 
if  he  is  the  top  person  in  charge  at  that 
location.*  Thus,  it  would  not  be  appli¬ 
cable  to  an  employee  who  is  in  charge  of 
a  branch  establishment  but  whose 
superior  makes  his  office  on  the  prem¬ 
ises.  An  example  is  a  district  manager 
who  has  overall  supervisory  functions  in 
relation  to  a  number  of  branch  offices, 
but  makes  his  office  at  one  of  the 
branches.  The  branch  manager  at  the 
branch  where  the  district  manager’s 
office  is  located  is  not  in  “sole  charge”  of 
the  establishment  and  does  not  come 
within  the  exception.  This  does  not 
mean  that  the  “sole-charge”  status  of  an 
employee  will  be  considered  lost  because 
of  an  occasional  visit  to  the  branch 
office  of  the  superior  of  the  person  in 
charge,  or,  in  the  case  of  an  independent 
establishment,  by  the  visit  for  a  short 
period  on  1  or  2  days  a  week  of  the 
proprietor  or  principal  corporate  officer 
of  the  establishment.  In  these  situa¬ 
tions,  the  sole-charge  status  of  the  em¬ 
ployee  in  question  will  appear  from  the 
facts  as  to  his  functiohs,  particularly  in 
the  intervals  between  visits.  If,  during 
these  intervals,  the  decisions  normally 
made  by  an  executive  in  charge  of  a 
branch  or  an  independent  establishment 
are  reserved  for  the  superior,  the  em¬ 
ployee  is  not  in  sole  charge.  If  such 
decisions  are  not  reserved  for  the 
superior,  the  sole-charge  status  will  not 
be  lost  merely  because  of  the  superior’s 
visits. 

(e)  In  order  to  qualify  for  the  excep¬ 
tion  the  employee  must  ordinarily  be  in 
charge  of  all  the  company  activities  at 
the  location  where  he  is  employed.  If 
he  is  in  charge  of  only  a  portion  of  the 
company’s  activities  at  his  location,  then 
he  cannot  be  said  to  be  in  sole  charge 
of  an  independent  establishment  or  a 
physically  separated  branch  establish¬ 
ment.  In  exceptional  cases  the  Divi¬ 
sions  have  found  that  an  executive  em¬ 
ployee  may  be  in  sole  charge  of  all 
activities  at  a  branch  office  except  that 
one  independent  function  which  is  not 
integrated  with  those  managed  by  the 
executive  is  also  performed  at  the  branch. 
This  one  function  is  not  important  to  the 
activities  managed  by  the  executive  and 
constitutes  only  an  insignificant  portion 
of  the  employer’s  activities  at  that 
branch.  A  typical  example  of  this  type 
of  situation  is  one  in  which  “desk  space” 
in  a  warehouse  otherwise  devoted  to  the 
storage  and  shipment  of  parts  is  assigned 
a  salesman  who  reports  to  the  sales  man¬ 
ager  or  other  company  official  located  at 
the  home  office.  Normally  only  one  em¬ 
ployee  (at  most  two  or  three,  but  in  any 
event  an  insignificant  number  when  com¬ 
pared  with  the  total  number  of  persons 


*  It  Is  possible  for  other  persons  In  the  same 
establishment  to  qualify  for  exemption  as 
executive  employees,  but  not  under  the  ex¬ 
ception  from  the  nonexempt  work  limitation. 


employed  at  the  branch)  is  engaged  in 
the  nonintegrated  function  for  which  the 
executive  whose  sole-charge  status  is  in 
question  is  not  responsible.  Under  such 
circumstances  the  employee  does  not 
lose  his  “sole  charge”  status  merely  be¬ 
cause  of  the  desk-space  assignment. 

§  541.114  Exception  for  owners  of  20- 
percent  interest. 

(a)  An  exception  from  the  percentage 
limitations  on  nonexempt  work  is  pro¬ 
vided  in  §  541.1(e)  for  an  employee  “who 
owns  at  least  a  20 -percent  interest  in  the 
enterprise  in  which  he  is  employed”. 
This  provision  recognizes  the  special 
status  of  a  shareholder  of  an  enterprise 
who  is  actively  engaged  in  its  manage¬ 
ment. 

(b)  The  exception  is  available  to  an 
employee  owning  a  bona  fide  20-percent 
equity  in  the  enterprise  in  which  he  is 
employed  regardless  of  whether  the  busi¬ 
ness  is  a  corporate  or  other  type  of 
organization. 

§  541.115  Working  foremen. 

(a)  The  primary  purpose  of  the  ex¬ 
clusionary  language  placing  a  limitation 
on  the  amount  of  nonexempt  work  is  to 
distinguish  between  the  bona  fide  execu¬ 
tive  and  the  “working”  foreman*  or 
“working”  supervisor  who  regularly  per¬ 
forms  “production”  work  or  other  work 
which  is  unrelated  or  only  remotely  re¬ 
lated  to  his  supervisory  activities. 

(b)  One  type  of  working  foreman  or 

working  supervisor  most  commonly 
found  in  industry  works  alongside  his 
subordinates.  Such  employees,  some¬ 
times  known  as  strawbosses,  or  gang  or 
group  leaders  perform  the  same  kind  of 
work  as  that  performed  by  their  sub¬ 
ordinates,  and  also  carry  on  supervisory 
functions.  Clearly,  the  work  of  the 
same  nature  as  that  performed  by  the 
employee’s  subordinates  must  be  counted 
as  nonexempt  work  and  if  the  amount 
of  such  work  performed  is  substantial4 
the  exemption  does  not  apply.  A  fore¬ 
man  in  a  dress  shop,  for  example,  who 
operates  a  sewing  machine  to  produce 
the  product  is  performing  clearly  non¬ 
exempt  work.  However,  this  should  not 
be  confused  with  the  operation  of  a  sew¬ 
ing  machine  by  a  foreman  to  instruct 
his  subordinates  in  the  making  of  a  new 
product,  such  as  a  garment,  before  it  goes 
into  production.  • 

(c)  Another  type  of  working  foreman 
or  working  supervisor  who  cannot  be 
classed  as  a  bona  fide  executive  is  one 
who  spends  a  substantial  amount  of  time 
in  work  which,  although  not  performed 
by  his  own  subordinates,  consists  of 
ordinary  production  work  or  other 
routine,  recurrent,  repetitive  tasks  which 
are  a  regular  part  of  his  duties.  Such 
an  employee  is  in  effect  holding  a  dual 
job.  He  may  be,  for  example,  a  com¬ 
bination  foreman-production  worker. 


•The  term  “working”  foreman  is  used  in 
this  subpart  in  the  sense  indicated  in  the 
text  and  should  not  be  construed  to  mean 
only  one  who  performs  work  similar  to  that 
performed  by  his  subordinates. 

4  “Substantial”,  as  used  in  this  section, 
means  more  than  20  percent.  See  discussion 
of  the  20-percent  limitation  on  nonexempt 
work  in  S  541.112. 


supervisor-clerk,  or  foreman  combined 
with  some  other  skilled  or  unskilled  oc¬ 
cupation.  His  nonsupervisory  duties  in 
such  instances  are  unrelated  to  anything 
he  must  do  to  supervise  the  employees 
under  him  or  to  manage  the  department. 
They  are  in  many  instances  mere 
“fill-in”  tasks  performed  because  the  job 
does  not  involve  sufficient  executive 
duties  to  occupy  an  employee’s  full  time. 
In  other  instances  the  nonsupervisory, 
nonmanagerial  duties  may  be  the  prin¬ 
cipal  ones  and  the  supervisory  or  man¬ 
agerial  duties  are  subordinate  and  are 
assigned  to  the  particular  employee  be¬ 
cause  it  is  more  convenient  to  rest  the 
responsibility  for  the  first  line  of  super¬ 
vision  in  the  hands  of  the  person  who 
performs  these  other  duties.  Typical 
of  employees  in  dual  jobs  which  may  in¬ 
volve  a  substantial  amount  of  nonexempt 
work  are:  (1)  Foremen  or  supervisors 
who  also  perform  one  or  more  of  the 
“production”  or  “operating”  functions, 
though  no  other  employees  in  the  plant 
perform  such  work.  An  example  of  this 
kind  of  employee  is  the  foreman  in  a 
millinery  or  garment  plant  who  is  also 
the  cutter,  or  the  foreman  in  a  garment 
factory  who  operates  a  multiple-needle 
machine  not  requiring  a  full-time  oper¬ 
ator;  (2)  foremen  or  supervisors  who 
have  as  a  regular  part  of  their  duties  the 
adjustment,  repair,  or  maintenance  of 
machinery  or  equipment.  Examples  in 
this  category  are  the  foreman -fixer  in 
the  hosiery  industry  who  devotes  a  con¬ 
siderable  amount  of  time  to  making  ad¬ 
justments  and  repairs  to  the  machines  of 
his  subordinates,  or  the  planer -mill 
foreman  who  is  also  the  “machine  man” 
who  repairs  the  machines  and  grinds 
the  knives;  (3)  foremen  or  supervisors 
who  perform  clerical  work  other  than  the 
maintenance  of  the  time  and  production 
records  of  their  subordinates;  for  ex¬ 
ample,  the  foreman  of  the  shipping  room 
who  makes  out  the  bills  of  lading  and 
other  shipping  records,  the  warehouse 
foreman  who  also  acts  as  inventory 
clerk,  the  head  shipper  who  also  has 
charge  of  a  finished  goods  stock  room, 
assisting  in  placing  goods  on  shelves  and 
keeping  perpetual  inventory  records,  or 
the  office  manager,  head  bookkeeper,  or 
chief  clerk  who  performs  routine  book¬ 
keeping.  There  is  no  doubt  that  the 
head  bookkeeper,  for  example,  who 
spends  a  substantial  amount  of  his  time 
keeping  books  of  the  same  general  nature 
as  those  kept  by  the  other  bookkeepers, 
even  though  his  books  are  confidential 
in  nature  or  cover  different  transactions 
from  the  books  maintained  by  the  under 
bookkeepers,  is  not  primarily  an  execu¬ 
tive  employee  and  should  not  be  so  con¬ 
sidered. 

§541.116  Trainees,  executive. 

The  exemption  is  applicable  to  an  em¬ 
ployee  employed  in  a  bona  fide  executive 
capacity  and  does  not  include  employees 
training  to  become  executives  and  not 
actually  performing  the  duties  of  an 
executive. 

§  541.117  Amount  of  salary  required. 

(a)  Compensation  on  a  salary  basis  at 
a  rate  of  not  less  than  $100  per  week  is 
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required  for  exemption  as  an  executive.5 
The  $100  a  week  may  be  translated  into 
equivalent  amounts  for  periods  longer 
than  one  week.  The  requirement  will 
be  met  if  the  employee  is  compensated 
biweekly  on  a  salary  basis  of  $200,  semi¬ 
monthly  on  a  salary  basis  of  $216.67  or 
monthly  on  a  salary  basis  of  $433.33. 
(In  the  case  of  an  employee  of  a  retail 
or  service  establishment,  the  salary  rate, 
until  September  3,  1965,  is  $80  per  week 
on  a  salary  basis.  This  requirement  will 
be  met  if  the  employee  is  compensated 
on  a  salary  basis  of  $160  biweekly,  $173.33 
semimonthly,  or  $346.67  monthly.) 
However,  the  shortest  period  of  payment 
which  will  meet  the  requirement  of  pay¬ 
ment  “on  a  salary  basis"  is  a  week. 

(b)  In  Puerto  Rico,  the  Virgin  Islands 
and  American  Samoa,  the  salary  test  for 
exemption  as  an  “executive”  is  $75  per 
week  ($55  per  week,  until  September  3, 
1965,  in  the  case  of  an  employee  of  a 
retail  or  service  establishment). 

(c)  The  payment  of  the  required  sal¬ 
ary  must  be  exclusive  of  board,  lodging, 
or  other  facilities;  that  is,  free  and  clear. 
On  the  other  hand,  the  regulations  in 
Subpart  A  of  this  part  do  not  prohibit 
the  sale  of  such  facilities  to  executives  on 
a  cash  basis  if  they  are  negotiated  in 
the  same  manner  as  similar  transactions 
with  other  persons. 

§541.118  Salary  basis. 

(a)  An  employee  will  be  considered  to 
be  paid  “on  a  salary  basis”  within  the 
meaning  of  the  regulations  if  under  his 
employment  agreement  he  regularly  re¬ 
ceives  each  pay  period  on  a  weekly,  or 
less  frequent  basis,  a  predetermined 
amount  constituting  all  or  part  of  his 
compensation,  which  amount  is  not  sub¬ 
ject  to  reduction  because  of  variations  in 
the  quality  or  quantity  of  the  work  per¬ 
formed.  Subject  to  the  exceptions  pro¬ 
vided  below,  the  employee  must  receive 
his  full  salary  for  any  week  in  which  he 
performs  any  work  without  regard  to  the 
number  of  days  or  hours  worked.  This 
policy  is  also  subject  to  the  general  rule 
that  an  employee  need  not  be  paid  for 
any  workweek  in  which  he  performs  no 
work. 

(1)  An  employee  will  not  be  consid¬ 
ered  to  be  “on  a  salary  basis”  if  deduc¬ 
tions  from  his  predetermined  compen¬ 
sation  are  made  for  absences  occasioned 
by  the  employer  or  by  the  operating  re¬ 
quirements  of  the  business.  Accord¬ 
ingly,  if  the  employee  is  ready,  willing 
and  able  to  work,  deductions  may  not  be 
made  for  time,  when  work  is  not  avail¬ 
able. 

(2)  Deductions  may  be  made,  however, 
when  the  employee  absents  himself  from 
work  for  a  day  or  more  for  personal  rea¬ 
sons,  other  than  sickness  or  accident. 
Thus,  if  an  employee  is  absent  for  a  day 
or  longer  to  handle  personal  affairs,  his 
salaried  status  will  not  be  affected  if 


5  The  validity  of  Including  a  salary  require¬ 
ment  In  the  regulations  In  Subpart  A  of  this 
part  has  been  sustained  In  a  number  of  ap¬ 
pellate  court  decisions.  See,  for  example, 
Walling  v.  Yeakley,  140  P.  (2d)  830  (CCA 
10);  Helllwell  v.  Haberman,  140  F.  (2d)  833 
(CCA  2);  and  Walling  v.  Morris,  165  P.  (2d) 
832  (CCA  6)  (reversed  on  another  point  in 
332  U.S.442). 


deductions  are  made  from  his  salary  for 
such  absences. 

(3)  Deductions  may  also  be  made  for 
absences  of  a  day  or  more  occasioned 
by  sickness  or  disability  (including  in¬ 
dustrial  accidents) ,  if  the  deduction  is 
made  in  accordance  with  a  bona  fide 
plan,  policy  or  practice  of  providing 
compensation  for  loss  of  salary  oc¬ 
casioned  by  both  sickness  and  disability. 
Thus,  if  the  employer’s  particular  plan, 
policy  or  practice  provides  compensation 
for  such  absences,  deductions  for  ab¬ 
sences  of  a  day  or  longer  because  of 
sickness  or  disability  may  be  made  be¬ 
fore  an  employee  has  qualified  under 
such  plan,  policy  or  practice,  and  after 
he  has  exhaused  his  leave  allowance 
thereunder.  It  is  not  required  that  the 
employee  be  paid  any  portion  of  his 
salary  for  such  day  or  days  for  which 
he  receives  compensation  for  leave  under 
such  plan,  policy  or  practice.  Similarly, 
if  the  employer  operates  under  a  State 
sickness  and  disability  insurance  law,  or 
a  private  sickness  and  disability  insur¬ 
ance  plan,  deductions  may  be  made  for 
absences  of  a  working  day  or  longer  if 
benefits  are  provided  in  accordance  with 
the  particular  law  or  plan.  In  the  case 
of  an  industrial  accident,  the  “salary 
basis”  requirement  will  be  met  if  the  em¬ 
ployee  is  compensated  for  loss  of  salary 
in  accordance  with  the  applicable  com¬ 
pensation  law  or  the  plan  adopted  by 
the  employer,  provided  the  employer  also 
has  some  plan,  policy  or  practice  of  pro¬ 
viding  compensation  for  sickness  and 
disability  other  than  that  relating  to  in¬ 
dustrial  accidents. 

(4)  Deductions  may  not  be  made  for 
absences  of  an  employee  caused  by  jury 
duty,  attendance  as  a  witness,  or  tem¬ 
porary  military  leave.  The  employer 
may,  however,  offset  any  amounts  re¬ 
ceived  by  an  employee  as  jury  or  witness 
fees  or  military  pay  for  a  particular  week 
against  the  salary  due  for  that  partic¬ 
ular  week  without  loss  of  the  exemption. 

(5)  Penalties  imposed  in  good  faith 
for  infractions  of  safety  rules  of  major 
significance  will  not  affect  the  employ¬ 
ee’s  salaried  status.  Safety  rules  of  ma¬ 
jor  significance  include  only  those  relat¬ 
ing  to  the  prevention  of  serious  danger 
to  the  plant  or  other  employees,  such  as 
rules  prohibiting  smoking  in  explosive 
plants,  oil  refineries,  and  coal  mines. 

(6)  The  effect  of  making  a  deduction 
which  is  not  permitted  under  these  inter¬ 
pretations  will  depend  upon  the  facts  in 
the  particular  case.  Where  deductions 
are  generally  made  when  there  is  no 
work  available,  it  indicates  that  there 
was  no  intention  to  pay  the  employee 
on  a  salary  basis.  In  such  a  case  the 
exemption  would  not  be  applicable  to 
him  during  the  entire  period  when  such 
deductions  were  being  made.  On  the 
other  hand,  where  a  deduction  not  per¬ 
mitted  by  these  interpretations  is  inad¬ 
vertent,  or  is  made  for  reasons  other 
than  lack  of  work,  the  exemption  will 
not  be  considered  to  have  been  lost  if  the 
employer  reimburses  the  employee  for 
such  deductions  and  promises  to  comply 
in  the  future. 

(b)  Minimum  guarantee  plus  extras. 
It  should  be  noted  that  the  salary  may 
consist  of  a  predetermined  amount  con¬ 


stituting  all  or  part  of  the  employee’s 
compensation.  In  other  words,  addi¬ 
tional  compensation  besides  the  salary 
is  not  inconsistent  with  the  salary  basis 
of  payment.  The  requirement  will  be 
met,  for  example,  by  a  branch  manager 
who  receives  a  salary  of  $100  or  more 
per  week  ($80  per  week,  until  September 
3,  1965,  in  the  case  of  an  employee  of  a 
retail  or  service  establishment)  and,  in 
addition,  a  commission  of  1  percent  of 
the  branch  sales.  The  requirement  will 
also  be  met  by  a  branch  manager  who  re¬ 
ceives  a  percentage  of  the  sales  or  profits 
of  his  branch  if  the  employment  arrange¬ 
ment  also  includes  a  guarantee  of  at 
least  the  minimum  weekly  salary  (or  the 
equivalent  for  a  monthly  or  other  period) 
required  by  the  regulations.  Another 
type  of  situation  in  which  the  require¬ 
ment  will  be  met  is  that  of  an  employee 
paid  on  a  daily  or  shift  basis,  if  the  em¬ 
ployment  arrangement  includes  a  pro¬ 
vision  that  he  will  receive  not  less  than 
the  amount  specified  in  the  regulations  in 
any  week  in  which  he  performs  any 
work.  Such  arrangements  are  subject  to 
the  exceptions  in  paragraph  (a)  of  this 
section.  The  test  of  payment  on  a  salary 
basis  will  not  be  met,  however,  if  the 
salary  is  divided  into  two  parts  for  the 
purpose  of  circumventing  the  require¬ 
ment  of  payment  “on  a  salary  basis”. 
For  example,  a  salary  of  $145  a  week  may 
not  arbitrarily  be  divided  into  a  guar¬ 
anteed  minimum  of  $100  paid  in  each 
week  in  which  any  work  is  performed, 
and  an  additional  $45  which  is  made  sub¬ 
ject  to  deductions  which  are  not  per¬ 
mitted  under  paragraph  (a)  of  this 
section. 

(c)  Initial  and  terminal  weeks.  Fail¬ 
ure  to  pay  the  full  salary  in  the  initial 
or  terminal  week  of  employment  is  not 
considered  inconsistent  with  the  salary 
basis  of  payment.  In  such  weeks  the 
payment  of  a  proportionate  part  of  the 
employee’s  salary  for  the  time  actually 
worked  will  meet  the  requirement.  How¬ 
ever,  this  should  not  be  construed  to 
mean  that  an  employee  is  on  a  salary 
basis  within  the  meaning  of  the  regula¬ 
tions  if  he  is  employed  occasionally  for 
a  few  days  and  is  paid  a  proportionate 
part  of  the  weekly  salary  when  so  em¬ 
ployed.  Moreover,  even  payment  of  the 
full  weekly  salary  under  such  circum¬ 
stances  would  not  meet  the  requirement, 
since  casual  or  occasional  employment 
for  a  few  days  at  a  time  is  inconsistent 
with  employment  on  a  salary  basis  within 
the  meaning  of  the  regulations. 

§  541.119  Special  proviso  for  high  sal¬ 
aried  executives. 

(a)  Section  541.1  contains  a  special 
proviso  for  managerial  employees  who 
are  compensated  on  a  salary  basis  at  a 
rate  of  not  less  than  $150  per  week  ($125 
per  week,  until  September  3,  1965,  in  the 
case  of  an  employee  of  a  retail  or  service 
establishment)  exclusive  of  board,  lodg¬ 
ing  or  other  facilities.  Such  a  highly 
paid  employee  is  deemed  to  meet  all  the 
requirements  in  paragraphs  (a)  through 
(f)  of  §  541.1  if  his  primary  duty  con¬ 
sists  of  the  management  of  the  enterprise 
in  which  he  is  employed  or  of  a  custom¬ 
arily  recognized  department  or  subdivi¬ 
sion  thereof  and  includes  the  customary 
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and  regular  direction  of  the  work  of  two 
or  more  other  employees  therein.  If  an 
employee  qualifies  for  exemption  under 
this  proviso,  it  is  not  necessary  to  test 
his  qualifications  in  detail  under  para¬ 
graphs  (a)  through  (f)  of  §  541.1.* 

(b)  Mechanics,  carpenters,  linotype 
operators,  or  craftsmen  of  other  kinds 
are  not  exempt  under  the  proviso  no  mat¬ 
ter  how  highly  paid  they  might  be. 

Employee  Employed  in  a  Bona  Fide 
Administrative  Capacity 

§  541.200  Definition  of  “ Administra¬ 
tive”. 

Section  541.2  defines  the  term  “bona 
fide  *  *  •  administrative”  as  follows: 
The  term  “employee  employed  in  a  bona 
fide  *  *  *  administrative  *  *  *  capacity” 
in  section  13(a)  (1)  of  the  act  shall  mean 
any  employee: 

(a)  Whose  primary  duty  consists  of 
the  performance  of  office  or  nonmanual 
work  directly  related  to  management 
policies  or  general  business  operations 
of  his  employer  or  his  employer’s  cus¬ 
tomers;  and 

(b)  Who  customarily  and  regularly 
exercises  discretion  and  independent 
judgment; 

(c)  (1)  Who  regularly  and  directly  as¬ 
sists  a  proprietor,  or  an  employee  em¬ 
ployed  in  a  bona  fide  executive  or  ad¬ 
ministrative  capacity  (as  such  terms  are 
defined  in  the  regulations  in  this  sub¬ 
part),  or 

(2)  Who  performs  under  only  general 
supervision  work  along  specialized  or 
technical  lines  requiring  special  train¬ 
ing,  experience,  or  knowledge,  or 

(3)  Who  executes  under  only  general 
supervision  special  assignments  and 
tasks;  and 

(d)  Who  does  not  devote  more  than 
20  percent,  or,  in  the  case  of  an  employee 
of  a  retail  or  service  establishment  who 
does  not  devote  as  much  as  40  percent 
of  his  hours  worked  in  the  workweek  to 
activities  which  are  not  directly  and 
closely  related  to  the  performance  of 
the  work  described  in  paragraphs  (a) 
through  (c)  of  this  section;  and 

(e)  Who  (except  as  provided  in 
§  541.5b  of  this  part)  is  compensated  for 
his  services  on  a  salary  or  fee  basis  at 
a  rate  of  not  less  than  $100  per  week  (or 
$75  per  week  if  employed  in  Puerto  Rico, 
the  Virgin  Islands  or  American  Samoa) 
exclusive  of  board,  lodging,  or  other 
facilities: 

Provided,  That  an  employee  who  (except 
as  provided  in  §  541.5b  of  this  part)  is 
compensated  on  a  salary  or  fee  basis  at 
a  rate  of  not  less  than  $150  per  week  (ex¬ 
clusive  of  board,  lodging,  or  other  facili¬ 
ties),  and  whose  primary  duty  consists 
of  the  performance  of  office  or  non- 
manual  work  directly  related  to  man¬ 
agement  policies  or  general  business 
operations  of  his  employer  or  his  em¬ 
ployer’s  customers,  which  includes  work 
requiring  the  exercise  of  discretion  and 
independent  judgment,  shall  be  deemed 
to  meet  all  of  the  requirements  of  this 
section. 


*  This  special  proviso  is  applicable  to  all 
employees  covered  by  the  act,  including  those 
in  Puerto  Rico,  the  Virgin  Islands  and  Amer¬ 
ican  Samoa. 


§  541.201  Types  of  administrative  em¬ 
ployees. 

(a)  Three  types  of  employees  are  de¬ 
scribed  in  S  541.2(c)  who,  if  they  meet 
the  other  tests  in  §  541.2,  qualify  for  ex¬ 
emption  as  “administrative”  employees. 

(1)  Executive  and  administrative  as¬ 
sistants.  The  first  type  is  the  assistant 
to  a  proprietor  or  to  an  executive  or  ad¬ 
ministrative  employee.  In  modern  in¬ 
dustrial  practice  there  has  been  a  steady 
and  increasing  use  of  persons  who  assist 
an  executive  in  the  performance  of  his 
duties  without  themselves  having  execu¬ 
tive  authority.  Typical  titles  of  persons 
in  this  group  are  executive  assistant  to 
the  president,  confidential  assistant,  ex¬ 
ecutive  secretary,  assistant  to  the  general 
manager,  administrative  assistant  and, 
in  retail  or  service  establishments,  as¬ 
sistant  manager  and  assistant  buyer. 
Generally  speaking,  such  assistants  are 
found  in  large  establishments  where  the 
official  assisted  has  duties  of  such  scope 
and  which  require  so  much  attention  that 
the  work  of  personal  scrutiny,  cor¬ 
respondence,  and  interviews  must  be 
delegated. 

(2)  Staff  employees,  (i)  Employees 
included  in  the  second  alternative  in 
the  definition  are  those  who  can  be  de¬ 
scribed  as  staff  rather  than  line  employ¬ 
ees,  or  as  functional  rather  than  de¬ 
partmental  heads.  They  include  among 
others  employees  who  act  as  advisory 
specialists  to  the  management.  Typical 
examples  of  such  advisory  specialists  are 
tax  experts,  insurance  experts,  sales  re¬ 
search  experts,  wage-rate  analysts,  in¬ 
vestment  consultants,  foreign  exchange 
consultants,  and  statisticians. 

(ii)  Also  included  are  persons  who  are 
in  charge  of  a  so-called  functional  de¬ 
partment,  which  may  frequently  be  a 
one-man  department.  Typical  examples 
of  such  employees  are  credit  managers, 
purchasing  agents,  buyers,  safety  direc¬ 
tors,  personnel  directors,  and  labor  re¬ 
lations  directors. 

(3)  Those  who  perform  special  assign¬ 
ments.  (i)  The  third  group  consists  of 
persons  who  perform  special  assign¬ 
ments.  Among  them  are  to  be  found  a 
number  of  persons  whose  work  is  per¬ 
formed  away  from  the  employer’s  place 
of  business.  Typical  titles  of  such  per¬ 
sons  are  lease  buyers,  field  representa¬ 
tives  of  utility  companies,  location  man¬ 
agers  of  motion  picture  companies,  and 
district  gaugers  for  oil  companies.  It 
should  be  particularly  noted  that  this  is 
a  field  which  is  rife  with  honorific  titles 
that  do  not  adequately  portray  the  na¬ 
ture  of  the  employee’s  duties.  The  field 
representative  of  a  utility  company,  for 
example,  may  be  a  “glorified  service¬ 
man”. 

(ii)  This  classification  also  includes 
employees  whose  special  assignments  are 
performed  entirely  or  partly  inside  their 
employer’s  place  of  business.  Examples 
are  special  organization  planners,  cus¬ 
tomers’  brokers  in  stock  exchange  firms, 
so-called  account  executives  in  advertis¬ 
ing  firms  and  contact  or  promotion  men 
of  various  types. 

(b)  Job  titles  insufficient  as  yard¬ 
sticks.  (1)  The  employees  for  whom 
exemption  is  sought  under  the  term  “ad¬ 
ministrative”  have  extremely  diverse 


functions  and  a  wide  variety  of  titles. 
A  title  alone  is  of  little  or  no  assistance 
in  determining  the  true  importance  of 
an  employee  to  the  employer  or  his 
exempt  or  nonexempt  status  under  the 
regulations  in  Subpart  A  of  this  part. 
Titles  can  be  had  cheaply  and  are  of  no 
determinative  value.  Thus,  while  there 
are  supervisors  of  production  control 
(whose  decisions  affect  the  welfare  of 
large  numbers  of  employees)  who  qualify 
for  exemption  under  section  13(a)(1), 
it  is  not  hard  to  call  a  rate  setter  (whose 
functions  are  limited  to  timing  certain 
operations  and  jotting  down  times  on  a 
standardized  form)  a  “methods  engi¬ 
neer”  or  a  “production-control  super¬ 
visor”. 

(2)  Many  more  examples  could  be 
cited  to  show  that  titles  are  insufficient 
as  yardsticks.  As  has  been  indicated 
previously,  the  exempt  or  nonexempt 
status  of  any  particular  employee  must 
be  determined  on  the  basis  of  whether 
his  duties,  responsibilities  and  salary 
meet  all  the  requirements  of  the  appro¬ 
priate  section  of  the  regulations  in  Sub¬ 
part  A  of  this  part. 

§  541.202  Categories  of  work. 

(a)  The  work  generally  performed  by 
employees  who  perform  administrative 
tasks  may  be  classified  into  the  following 
general  categories  for  purposes  of  the 
definition: T  (1)  the  work  specifically  de¬ 
scribed  in  paragraphs  (a),  (b),  and  (c) 
of  §541.2;  (2)  routine  work*  which  is 
directly  and  closely  related  to  the  per¬ 
formance  of  the  work  which  is  described 
in  paragraphs  (a) ,  (b) ,  and  (c)  of 
§541.2;  and  (3)  routine  work  which  is 
not  related  or  is  only  remotely  related  to 
the  administrative  duties. 

Cb)  The  work  in  category  1,  that  which 
is  specifically  described  in  §  541.2  as  re¬ 
quiring  the  exercise  of  discretion  and  in¬ 
dependent  judgment,  is  clearly  exempt  in 
nature. 

(c)  Category  2  consists  of  work  which 
if  separated  from  the  work  in  category  1, 
would  appear  to  be  routine,  or  on  a  fairly 
low  level,  and  which  does  not  itself  re¬ 
quire  the  exercise  of  discretion  and  in¬ 
dependent  judgment,  but  which  has  a 
direct  and  close  relationship  to  the  per¬ 
formance  of  the  more  important  duties. 
The  directness  and  closeness  of  this  re¬ 
lationship  may  vary  depending  upon  the 
nature  of  the  job  and  the  size  and  or¬ 
ganization  of  the  establishment  in  which 
the  work  is  performed.  This  “directly 
and  closely  related”  work  includes  rou¬ 
tine  work  which  necessarily  arises  out 
of  the  administrative  duties,  and  routine 
work  without  which  the  employee’s  more 
important  work  cannot  be  performed 
properly.  It  also  includes  a  variety  of 
routine  tasks  which  may  not  be  essential 
to  the  proper  performance  of  the  more 
important  duties  but  which  are  func- 


7  This  classification  Is  without  regard  to 
whether  the  work  Is  manual  or  nonmanual. 
The  problem  of  manual  work  as  It  affects  the 
exemption  of  administrative  employees  Is 
discussed  In  §  541.203. 

'  As  used  In  this  subpart  the  phrase  "rou¬ 
tine  work"  means  work  which  does  not  re¬ 
quire  the  exercise  of  discretion  and  inde¬ 
pendent  judgment.  It  Is  not  necessarily 
restricted  to  work  which  is  repetitive  in 
nature. 
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tionally  related  to  them  directly  and 
closely.  In  this  latter  category  are  ac¬ 
tivities  which  an  administrative  em¬ 
ployee  may  reasonably  be  expected  to 
perform  in  connection  with  carrying  out 
his  administrative  functions  including 
duties  which  either  facilitate  or  arise  in¬ 
cidentally  from  the  performance  of  such 
functions  and  are  commonly  performed 
in  connection  with  them. 

(d)  These  “directly  and  closely  re¬ 
lated”  duties  are  distinguishable  from  the 
last  group,  category  3,  those  which  are 
remotely  related  or  completely  unrelated 
to  the  more  important  tasks.  The  work 
in  this  last  category  is  nonexempt  and 
must  not  exceed  the  20-percent  limita¬ 
tion  for  nonexempt  work  (up  to  40  per¬ 
cent  in  the  case  of  an  employee  of  a 
retail  or  service  establishment)  if  the 
exemption  is  to  apply. 

§  541.203  Nonmanual  work. 

(a)  The  requirement  that  the  work 
performed  by  an  exempt  administrative 
employee  must  be  office  work  or  non- 
manual  work  restricts  the  exemption  to 
“white-collar”  employees  who  meet  the 
tests.  If  the  work  performed  is  “office” 
work  it  is  immaterial  whether  it  is  man¬ 
ual  or  nonmanual  in  nature.  This  is 
consistent  with  the  intent  to  include 
within  the  term  “administrative”  only 
employees  who  are  basically  white- 
collar  employees  since  the  accepted  usage 
of  the  term  “white-collar”  includes  all 
office  workers.  Persons  employed  in  the 
routine  operation  of  office  machines  are 
engaged  in  office  work  within  the  mean¬ 
ing  of  §  541.2  (although  they  would  not 
qualify  as  administrative  employees  since 
they  do  not  meet  the  other  requirements 
of  §  541.2). 

(b)  Section  541.2  does  not  completely 
prohibit  the  performance  of  manual  work 
by  an  “administrative”  employee.  The 
performance  by  an  otherwise  exempt  ad¬ 
ministrative  employee  of  some  manual 
work  which  is  directly  and  closely  re¬ 
lated  to  the  work  requiring  the  exercise 
of  discretion  and  independent  judgment 
is  not  inconsistent  with  the  principle 
that  the  exemption  is  limited  to  “white- 
collar”  employees.  However,  if  the  em¬ 
ployee  performs  so  much  manual  work 
(other  than  office  work)  that  he  cannot 
be  said  to  be  basically  a  “white-collar” 
employee  he  does  not  qualify  for  exemp¬ 
tion  as  a  bona  fide  administrative  em¬ 
ployee,  even  if  the  manual  work  he  per¬ 
forms,  is  directly  and  closely  related  to 
the  work  requiring  the  exercise  of  dis¬ 
cretion  and  independent  judgment. 
Thus,  it  is  obvious  that  employees  who 
spend  most  of  their  time  in  using  tools, 
instruments,  machinery,,  or  other  equip¬ 
ment,  or  in  performing  repetitive  opera¬ 
tions  with  their  hands,  no  matter  how 
much  skill  is  required,  would  not  be  bona 
fide  administrative  employees  within  the 
meaning  of  §  541.2.  An  office  employee, 
on  the  other  hand,  is  a  “white-collar” 
worker,  and  would  not  lose  the  exemp¬ 
tion  on  the  grounds  that  he  is  not  pri¬ 
marily  engaged  in  “nonmanual”  work, 
although  he  would  lose  the  exemption 
if  he  failed  to  meet  any  of  the  other 
requirements. 


§  541.205  Directly  related  to  manage¬ 
ment  policies  or  general  business  op¬ 
erations. 

(a)  The  phrase  “directly  related  to 
management  policies  or  general  business 
operations  of  his  employer  or  his  em¬ 
ployer’s  customers”  describes  those  types 
of  activities  relating  to  the  administra¬ 
tive  operations  of  a  business  as  distin¬ 
guished  from  “production”  or,  in  a  retail 
or  service  establishment,  “sales”  work. 
In  addition  to  describing  the  types  of  ac¬ 
tivities,  the  phrase  limits  the  exemption 
to  persons  who  perform  work  of  sub¬ 
stantial  importance  to  the  management 
or  operation  of  the  business  of  his  em¬ 
ployer  or  his  employer’s  customers. 

(b)  The  administrative  operations  of 
the  business  include  the  wprk  performed 
by  so-called  white-collar  employees  en¬ 
gaged  in  “servicing”  a  business  as,  for 
example,  advising  the  management, 
planning,  negotiating,  representing  the 
company,  purchasing,  promoting  sales, 
and  business  research  and  control.  An 
employee  performing  such  work  is  en¬ 
gaged  in  activities  relating  to  the  ad¬ 
ministrative  operations  of  the  business 
notwithstanding  that  he  is  employed  as 
an  administrative  assistant  to  an  execu¬ 
tive  in  the  production  department  of  the 
business. 

(c)  As  used  to  describe  work  of  sub¬ 
stantial  importance  to  the  management 
or  operation  of  the  business,  the  phrase 
“directly  related  to  management  policies 
or  general  business  operations”  is  not 
limited  to  persons  who  participate  in  the 
formulation  of  management  policies  or  in 
the  operation  of  the  business  as  a  whole. 
Employees  whose  work  is  “directly  re¬ 
lated”  to  management  policies  or  to  gen¬ 
eral  business  operations  include  those 
whose  work  affects  policy  or  whose  re¬ 
sponsibility  it  is  to  execute  or  carry  it 
out.  The  phrase  also  includes  a  wide 
variety  of  persons  who  either  carry  out 
major  assignments  in  conducting  the 
operations  of  the  business,  or  whose  work 
affects  business  operations  to  a  substan¬ 
tial  degree,  even  though  their  assign¬ 
ments  or  tasks  relate  to  the  operation  of 
a  particular  segment  of  the  business. 

(1)  It  is  not  possible  to  lay  down 
specific  rules  that  will  indicate  the  pre¬ 
cise  point  at  which  work  becomes  of 
substantial  importance  to  the  manage¬ 
ment  or  operation  of  a  business.  It 
should  be  clear  that  the  cashier  of  a 
bank  performs  work  at  a  responsible 
level  and  may  therefore  be  said  to  be 
performing  work  directly  related  to 
management  policies  or  general  busir 
ness  operations.  On  the  other  hand,  the 
bank  teller  does  not.  Likewise  it  is  clear 
that  bookkeepers,  secretaries,  and  clerks 
of  various  kinds  hold  the  run-of-the- 
mine  positions  in  any  ordinary  business 
and  are  not  performing  work  directly 
related  to  management  policies  or  gen¬ 
eral  business  operations.  On  the  other 
hand,  a  tax  consultant  employed  either 
by  an  individual  company  or  by  a  firm  of 
consultants  is  ordinarily  doing  work  of 
substantial  importance  to  the  manage¬ 
ment  or  operation  of  a  business. 

(2)  An  employee  performing  routine 
clerical  duties  obviously  is  not  perform¬ 


ing  work  of  substantial  importance  to 
the  management  or  operation  of  the 
business  even  though  he  may  exercise 
some  measure  of  discretion  and  judg¬ 
ment  as  to  the  manner  in  which  he  per¬ 
forms  his  clerical  tasks.  A  messenger 
boy  who  is  entrusted  with  carrying  large 
sums  of  money  or  securities  cannot  be 
said  to  be  doing  work  of  importance  to 
the  business  even  though  serious  conse¬ 
quences  may  flow  from  his  neglect.  An 
employee  operating  very  expensive 
equipment  may  cause  serious  loss  to  his 
employer  by  the  improper  performance 
of  his  duties.  An  inspector,  such  as,  for 
example,  an  inspector  for  an  insurance 
company,  may  cause  loss  to  his  employer 
by  the  failure  to  perform  his  job 
properly.  But  such  employees,  obviously, 
are  not  performing  work  of  such  sub¬ 
stantial  importance  to  the  management 
or  operation  of  the  business  that  it  can 
be  said  to  be  "directly  related  to  man¬ 
agement  policies  or  general  business  op¬ 
erations”  as  that  phrase  is  used  in 
§  541.2. 

(3)  Some  firms  employ  persons  whom 
they  describe  as  “statisticians”.  If  all 
such  a  person  does,  in  effect,  is  to  tabu¬ 
late  data,  he  is  clearly  not  exempt. 
However,  if  such  an  employee  makes 
analyses  Of  data  and  draws  conclusions 
which  are  important  to  the  determina¬ 
tion  of,  or  which,  in  fact,  determine 
financial,  merchandising,  or  other  policy, 
clearly  he  is  doing  work  directly  related 
to  management  policies  or  general  busi¬ 
ness  operations.  Similarly,  a  personnel 
employee  may  be  a  clerk  at  a  hiring 
window  of  a  plant,  or  he  may  be  a  man 
who  determines  or  affects  personnel  poli¬ 
cies  affecting  all  the  workers  in  the 
establishment.  In  the  latter  case,  he  is 
clearly  doing  work  directly  related  to 
management  policies  or  general  business 
operations.  These  examples  illustrate 
the  two  extremes.  In  each  case,  between 
these  extreme  types  there  are  many 
employees  whose  work  may  be  of  sub¬ 
stantial  importance  to  the  management 
or  operation  of  the  business,  depending 
upon  the  particular  facts. 

(4)  Another  example  of  an  employee 
whose  work  may  be  important  to  the 
welfare  of  the  business  is  a  buyer  of  a 
particular  article  or  equipment  in  an 
industrial  plant  or  personnel  commonly 
called  assistant  buyers  in  retail  or  serv¬ 
ice  establishments.  Where  such  work 
is  of  substantial  importance  to  the  man¬ 
agement  or  operation  of  the  business, 
even  though  it  may  be  limited  to  pur¬ 
chasing  for  a  particular  department  of 
the  business,  it  is  directly  related  to 
management  policies  or  general  business 
operations. 

(5)  The  test  of  “directly  related  to 
management  policies  or  general  business 
operations”  is  also  met  by  many  persons 
employed  as  advisory  specialists  and 
consultants  of  various  kinds,  credit  man¬ 
agers,  safety  directors,  claim  agents  and 
adjusters,  wage-rate  analysts,  tax  ex¬ 
perts,  account  executives  of  advertising 
agencies,  customers’  brokers  in  stock 
exchange  firms,  promotion  men,  and 
many  others. 

(6)  It  should  be  noted  in  this  connec¬ 
tion  that  an  employer’s  volume  of  activ- 
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ities  may  make  it  necessary  to  employ  a 
number  of  employees  in  some  of  these 
categories.  The  fact  that  there  are  a 
number  of  other  employees  of  the  same 
employer  carrying  out  assignments  of  the 
same  relative  importance  or  performing 
identical  work  does  not  affect  the  de¬ 
termination  of  whether  they  meet  this 
test  so  long  as  the  work  of  each  such 
employee  is  of  substantial  importance 
to  the  management  or  operation  of  the 
business. 

(d)  Under  §  541.2  the  “management 
policies  or  general  business  operations” 
may  be  those  of  the  employer  or  the  em¬ 
ployer’s  customers.  For  example,  many 
bona  fide  administrative  employees  per¬ 
form  important  functions  as  advisors 
and  consultants  but  are  employed  by  a 
concern  engaged  in  furnishing  such 
services  for  a  fee.  Typical  instances  are 
tax  experts,  labor  relations  consultants, 
financial  consultants,  or  resident  buyers. 
Such  employees,  if  they  meet  the  other 
requirements  of  §  541.2,  qualify  for  ex¬ 
emption  regardless  of  whether  the  man¬ 
agement  policies  or  general  business  op¬ 
erations  to  which  their  work  is  directly 
related  are  those  of  their  employer's 
clients  or  customers,  or  those  of  their 
employer. 

§  541.206  Primary  duty. 

(a)  The  definition  of  “administrative” 
exempts  only  employees  who  are  pri¬ 
marily  engaged  in  the  responsible  work 
which  is  characteristic  of  employment 
in  a  bona  fide  administrative  capacity. 
Thus,  the  employee  must  have  as  his  pri¬ 
mary  duty  office  or  nonmanual  work  di¬ 
rectly  related  to  management  policies  or 
general  business  operations  of  his  em¬ 
ployer  or  his  employer’s  customers.  The 
words  “primary  duty”  have  the  effect  of 
placing  major  emphasis  on  the  character 
of  the  employee’s  job  as  a  whole. 

(b)  In  determining  whether  an  em¬ 
ployee’s  exempt  work  meets  the  “primary 
duty”  requirement,  the  principles  ex¬ 
plained  in  §  541.103  in  the  discussion  of 
“primary  duty”  under  the  definition  of 
“executive”  are  applicable. 

§  541.207  Discretion  and  independent 
judgment. 

(a)  In  general,  the  exercise  of  discre¬ 
tion  and  independent  judgment  involves 
the  comparison  and  the  evaluation  of 
possible  courses  of  conduct  and  acting 
or  making  a  decision  after  the  various 
possibilities  have  been  considered.  The 
term  as  used  in  the  regulations  in  Sub¬ 
part  A  of  this  part,  moreover,  implies 
that  the  person  has  the  authority  or 
power  to  make  an  independent  choice, 
free  from  immediate  direction  or  super¬ 
vision  and  with  respect  to  matters  of 
significance.® 

(b)  The  term  must  be  applied  in  the 
light  of  all  the  facts  involved  in  the  par¬ 
ticular  employment  situation  in  which 
the  question  arises.  It  has  been  most 
frequently  misunderstood  and  misapplied 


•  Without  actually  attempting  to  define  the 
term,  the  courts  have  given  it  this  meaning 
in  applying  it  in  particular  cases.  See  for 
example,  Walling  v.  Sterling  Ice  Co.,  69  F. 
Supp.  665,  reversed  on  other  grounds,  165 
F.  (2d)  265  (CCA  10).  See  also  Connell  v. 
Delaware  Aircraft  Industries,  55  Atl.  (2d) 
637. 


by  employers  and  employees  in  cases  in¬ 
volving  the  following:  (1)  Confusion 
between  the  exercise  of  discretion  and  in¬ 
dependent  judgment,  and  the  use  of  skill 
in  applying  techniques,  procedures,  or 
specific  standards;  and  (2)  misapplica¬ 
tion  of  the  term  to  employees  making 
decisions  relating  to  matters  of  little 
consequence. 

(c)  Distinguished  from  skills  and  pro¬ 
cedures. 

(1)  Perhaps  the  most  frequent  cause 
of  misapplication  of  the  term  “discretion 
and  independent  judgment”  is  the  fail¬ 
ure  to  distinguish  it  from  the  use  of 
skill  in  various  respects.  An  employee 
who  merely  applies  his  knowledge  in  fol¬ 
lowing  prescribed  procedures  or  deter¬ 
mining  which  procedure  to  follow,  or  who 
determines  whether  specified  standards 
are  met  or  whether  an  object  falls  into 
one  or  another  of  a  number  of  definite 
grades,  classes,  or  other  categories,  with 
or  without  the  use  of  testing  or  measur¬ 
ing  devices,  is  not  exercising  discretion 
and  independent  judgment  within  the 
meaning  of  §  541.2.  This  is  true  even  if 
there  is  some  leeway  in  reaching  a  con¬ 
clusion,  as  when  an  acceptable  standard 
includes  a  range  or  a  tolerance  above  or 
below  a  specific  standard. 

(2)  A  typical  example  of  the  applica¬ 
tion  of  skills  and  procedures  is  ordinary 
inspection  work  of  various  kinds.  In¬ 
spectors  normally  perform  specialized 
work  along  standardized  lines  involving 
well  established  techniques  and  proce¬ 
dures  which  may  have  been  catalogued 
and  described  in  manuals  or  other 
sources.  Such  inspectors  rely  on  tech¬ 
niques  and  skills  acquired  by  special 
training  or  experience.  They  may  have 
some  leeway  in  the  performance  of  their 
work  but  only  within  closely  prescribed 
limits.  Employees  of  this  type  may  make 
recommendations  on  the  basis  of  the 
information  they  develop  in  the  course  of 
their  inspections  (as  for  example  to  ac¬ 
cept  or  reject  an  insurance  risk  or  a 
product  manufactured  to  specifications) , 
but  these  recommendations  are  based  on 
the  development  of  the  facts  as  to 
whether  there  is  conformity  with  the 
prescribed  standards.  In  such  cases  a 
decision  to  depart  from  the  prescribed 
standards  or  the  permitted  tolerance  is 
typically  made  by  the  inspector’s 
superior.  The  inspector  is  engaged  in 
exercising  skill  rather  than  discretion 
and  independent  judgment  within  the 
meaning  of  the  regulations  in  Subpart 
A  of  this  part. 

(3)  A  related  group  of  employees 
usually  called  examiners  or  graders  per¬ 
form  similar  work  involving  the  com¬ 
parison  of  products  with  established 
standards  which  are  frequently  cata¬ 
logued.  Often,  after  continued  refer¬ 
ence  to  the  written  standards,  or  through 
experience,  the  employee  acquires  suf¬ 
ficient  knowledge  so  that  reference  to 
written  standards  is  unnecessary.  The 
substitution  of  the  employee’s  memory 
for  the  manual  of  standards  does  not 
convert  the  character  of  the  work  per¬ 
formed  to  work  requiring  the  exercise 
of  discretion  and  independent  judgment 
as  required  by  the  regulations  in  Subpart 
A  of  this  part.  The  mere  fact  that  the 
employee  uses  his  knowledge  and  experi¬ 


ence  does  not  change^his  decision,  i.e., 
that  the  product  does  or  does  not  con¬ 
form  with  the  established  standard,  into 
a  real  decision  in  a  significant  matter. 

(4)  For  example,  certain  “graders”  of 
lumber  turn  over  each  “stick”  to  see 
both  sides,  after  which  a  crayon  mark  is 
made  to  indicate  the  grade.  These  lum¬ 
ber  grades  are  well  established  and  the 
employee’s  familiarity  with  them  stems 
from  his  experience  and  training.  Skill 
rather  than  discretion  and  independent 
judgment  is  exercised  in  grading  the  lum¬ 
ber.  This  does  not  necessarily  mean, 
however,  that  all  employees  who  grade 
lumber  or  other  commodities  are  not 
exercising  discretion  and  independent 
judgment.  Grading  of  commodities  for 
which  there  are  no  recognized  or  estab¬ 
lished  standards  may  require  the  exercise 
of  discretion  and  independent  judgment 
as  contemplated  by  the  regulations  in 
Subpart  A  of  this  part.  In  addition,  in 
those  situations  in  which  an  otherwise 
exempt  buyer  does  grading,  the  grading, 
even  though  routine  work,  may  be  con¬ 
sidered  exempt  if  it  is  directly  and  closely 
related  to  the  exempt  buying. 

(5)  Another  type  of  situation  where 
skill  in  the  application  of  techniques  and 
procedures  is  sometimes  confused  with 
discretion  and  independent  judgment  is 
the  “screening”  of  applicants  by  a  per¬ 
sonnel  clerk.  Typically  such  an  em¬ 
ployee  will  interview  applicants  and  ob¬ 
tain  from  them  data  regarding  their 
qualifications  and  fitness  for  employ¬ 
ment.  These  data  may  be  entered  on  a 
form  specially  prepared  for  the  purpose. 
The  “screening”  operation  consists  of 
rejecting  all  applicants  who  do  not  meet 
standards  for  the  particular  job  or  for 
employment  by  the  company.  The 
standards  are  usually  set  by  the  employ¬ 
ee’s  superior  or  other  company  officials, 
and  the  decision  to  hire  from  the  group 
of  applicants  who  do  meet  the  standards 
is  similarly  made  by  other  company  offi¬ 
cials.  It  seems  clear  that  such  a  per¬ 
sonnel  clerk  does  not  exercise  discretion 
and  independent  judgment  as  required 
by  the  regulations  in  Subpart  A  of  this 
part.  On  the  other  hand  an  exempt  per¬ 
sonnel  manager  will  often  perform  sim¬ 
ilar  functions;  that  is,  he  will  interview 
applicants  to  obtain  the  necessary  data 
and  eliminate  applicants  who  are  not 
qualified.  The  personnel  manager  will 
then  hire  one  of  the  qualified  applicants. 
Thus,  when  the  interviewing  and  screen¬ 
ing  are  performed  by  the  personnel  man¬ 
ager  who  does  the  hiring  they  constitute 
exempt  work,  even  though  routine,  be¬ 
cause  this  work  is  directly  and  closely 
related  to  the  employee’s  exempt  func¬ 
tions. 

(6)  Similarly,  comparison  shopping 
performed  by  an  employee  of  a  retail 
store  who  merely  reports  to  the  buyer  his 
findings  as  to  the  prices  at  which  a  com¬ 
petitor’s  store  is  offering  merchandise  of 
the  same  or  comparable  quality  does  not 
involve  the  exercise  of  discretion  and 
judgment  as  required  in  the  regulations. 
Discretion  and  judgment  are  exercised, 
however,  by  the  buyer  who  evaluates  the 
assistants’  reports  and  on  the  basis  of 
their  findings  directs  that  certain  items 
be  re-priced.  When  performed  by  the 
buyer  who  actually  makes  the  decisions 
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which  effect  the  buying  or  pricing  policies 
of  the  department  he  manages,  the  com¬ 
parison  shopping,  although  in  itself  a 
comparatively  routine  operation,  Is  di¬ 
rectly  and  closely  related  to  his  mana¬ 
gerial  responsibility. 

(d)  Decisions  in  significant  matters: 

(1)  The  second  type  of  situation  in 
which  somq  difficulty  with  this  phrase 
has  been  experienced  relates  to  the  level 
or  importance  of  the  matters  with  re¬ 
spect  to  which  the  employee  may  make 
decisions.  In  one  sense  almost  every 
employee  is  required  to  use  some  discre¬ 
tion  and  independent  judgment.  Thus, 
it  is  frequently  left  to  a  truck  driver  to 
decide  which  route  to  follow  in  going 
from  one  place  to  another;  the  shipping 
clerk  is  normally  permitted  to  decide  the 
method  of  packing  and  the  mode  of 
shipment  of  small  orders;  and  the  book¬ 
keeper  may  usually  decide  whether  he 
will  post  first  to  one  ledger  rather  than 
another.  Yet  it  is  obvious  that  these 
decisions  do  not  constitute  the  exercise 
of  discretion  and  independent  judgment 
at  the  level  contemplated  by  the  regu¬ 
lations  in  Subpart  A  of  this  part.  The 
Divisions  have  consistently  taken  the  po¬ 
sition  that  decisions  of  this  nature  con¬ 
cerning  relatively  unimportant  matters 
are  not  those  intended  by  the  regulations 
in  Subpart  A  of  this  part,  but  that  the 
discretion  and  independent  judgment  ex¬ 
ercised  must  be  real  and  substantial, 
that  is,  they  must  be  exercised  with  re¬ 
spect  to  matters  of  consequence.  This 
interpretation  has  also  been  followed  by 
courts  in  decision  involving  the  applica¬ 
tion  of  the  regulatiohs  in  this  part,  to 
particular  cases. 

(2)  It  is  not  possible  to  state  a  gen¬ 
eral  rule  which  will  distinguish  in  each 
of  the  man?  thousands  of  possible  factual 
situations  between  the  making  of  real 
decisions  in  significant  matters  and  the 
making  of  choices  involving  matters  of 
little  or  no  consequence.  It  should  be 
clear,  however,  that  the  term  “discretion 
and  independent  judgment,”  within  the 
meaning  of  the  regulations  in  Subpart 
A  of  this  part,  does  not  apply  to  the  kinds 
of  decisions  normally  made  by  clerical 
and .  similar  types  of  employees.  The 
term  does  apply  to  .  the  kinds  of  deci¬ 
sions  normally  made  by  persons  who 
formulate  or  participate  in  the  formula¬ 
tion  of  policy  within  their  spheres  of  re¬ 
sponsibility  or  who  exercise  authority 
within  a  wide  range  to  commit  their  em¬ 
ployer  in  substantial  respects  financially 
or  otherwise.  The  regulations  in  Sub¬ 
part  A  of  this  part,  however,  do  not  re¬ 
quire  the  exercise  of  discretion  and  in¬ 
dependent  judgment  at  so  high  a  level. 
The  regulations  in  Subpart  A  of  this 
part  also  contemplate  the  kind  of  dis¬ 
cretion  and  independent  judgment  ex¬ 
ercised  by  an  administrative  assistant  to 
an  executive,  who  without  specific  in¬ 
structions  or  prescribed  procedures,  ar¬ 
ranges  interviews  and  meetings,  and 
handles  callers  and  meetings  himself 
where  the  executive’s  personal  attention 
is  not  required.  It  includes  the  kind  of 
discretion  and  independent  judgment  ex¬ 
ercised  by  a  customer’s  man  in  a  broker¬ 
age  house  in  deciding  what  recom¬ 
mendations  to  make  to  a  customer  for 
the  purchase  of  securities.  It  may  in¬ 


clude  the  kind  of  discretion  and  judg¬ 
ment  exercised  by  buyers,  certain  whole¬ 
sale  salesmen,  representatives,  and  other1' 
contact  persons  who  are  given  reason¬ 
able  latitude  in  carrying  on  negotiations 
on  behalf  of  their  employers. 

(e)  Final  decisions  not  necessary : 

(1)  The  term  "discretion  and  in¬ 
dependent  judgment”  as  used  in  the  reg¬ 
ulations  in  Subpart  A  of  this  part  does 
not  necessarily  imply  that  the  decisions 
made  by  the  employee  must  have  a  fi¬ 
nality  that  goes  with  unlimited  authority 
and  a  complete  absence  of  review.  The 
decisions  made  as  a  result  of  the  exercise 
of  discretion  and  independent  judgment 
may  consist  of  recommendations  for  ac¬ 
tion  rather  than  the  actual  taking  of 
action.  The  fact  that  an  employee’s  deci¬ 
sion  may  be  subject  to  review  and  that 
upon  occasion  the  decisions  are  revised 
or  reversed  after  review  does  not  mean 
that  the  employee  is  not  exercising  dis¬ 
cretion  and  independent  judgment  within 
the  meaning  of  the  regulations  in  Sub¬ 
part  A  of  this  part.  For  example,  the 
assistant  to  the  president  of  a  large  cor¬ 
poration  may  regularly  reply  to  corre¬ 
spondence  addressed  to  the  president. 
Typically,  such  an  assistant  will  submit 
the  more  important  replies  to  the  presi¬ 
dent  for  review  before  they  are  sent  out. 
Upon  occasion,  after  review,  the  presi¬ 
dent  may  alter  or  discard  the  prepared 
reply  and  direct  that  another  be  sent 
instead.  This  action  by  the  president 
would  not,  however,  destroy  the  exempt 
character  of  the  assistant’s  function,  and 
does  not  mean  that  he  does  not  exercise 
discretion  and  independent  judgment  in 
answering  correspondence  and  in  decid¬ 
ing  which  replies  may  be  sent  out  with¬ 
out  review  by  the  president. 

(2)  The  policies  formulated  by  the 
credit  manager  of  a  large  corporation 
may  be  subject  to  review  by  higher  com¬ 
pany  officials  who  may  approve  or  dis¬ 
approve  these  policies.  The  manage¬ 
ment  consultant  who  has  made  a  study 
of  the  operations  of  a  business  and  who 
has  drawn  a  proposed  change  in  organi¬ 
zation,  may  have  the  plan  reviewed  or 
revised  by  his  superiors  before  it  is  sub¬ 
mitted  to  the  client.  The  purchasing 
agent  may  be  required  to  consult  with 
top  management  officials  before  making 
a  purchase  commitment  for  raw  mate¬ 
rials  in  excess  of  the  contemplated  plant 
needs  for  a  stated  period,  say  6  months. 
These  employees  exercise  discretion  and 
independent  judgment  within  the  mean¬ 
ing  of  the  regulations  despite  the  fact 
that  their  decisions  or  recommendations 
are  reviewed  at  a  higher  level. 

(f)  Distinguished  from  loss  through 
neglect:  A  distinction  must  also  be  made 
between  the  exercise  of  discretion  and 
independent  judgment  with  respect  to 
matters  of  consequence  and  the  cases 
where  serious  consequences  may  result 
from  the  negligence  of  an  employee,  the 
failure  to  follow  instructions  or  pro¬ 
cedures,  the  improper  application  of 
skills,  or  the  choice  of  the  wrong  tech¬ 
niques.  The  operator  of  a  very  intricate 
piece  of  machinery,  for  example,  may 
cause  a  complete  stoppage  of  production 
or  a  breakdown  of  his  very  expensive 
machine  merely  by  pressing  the  wrong 
button.  A  bank  teller  who  is  engaged 


in  receipt  and  disbursement  of  money  at 
a  teller’s  window  and  in  related  routine 
bookkeeping  duties  may,  by  crediting  the 
wrong  account  with  a  deposit,  cause  his 
employer  to  suffer  a  large  financial  loss. 
An  inspector  charged  with  responsibility 
for  loading  oil  onto  a  ship  may,  by  not 
applying  correct  techniques,  fail  to  no¬ 
tice  the  presence  of  foreign  Ingredients 
in  the  tank  with  resulting  contamination 
of  the  cargo  and  serious  loss  to  his  em¬ 
ployer.  In  these  cases,  the  work  of  the 
employee  does  not  require  the  exercise 
of  discretion  and  independent  judgment 
within  the  meaning  of  the  regulations 
In  Subpart  A  of  this  part. 

(g)  Customarily  and  regularly:  The 
work  of  an  exempt  administrative  em¬ 
ployee  must  require  the  exercise  of  dis¬ 
cretion  and  independent  judgment  cus¬ 
tomarily  and  regularly.  The  phrase 
"customarily  and  regularly”  signifies  a 
frequency  which  must  be  greater  than 
occasional  but  which,  of  course,  may  be 
less  than  constant.  The  requirement 
will  be  met  by  the  employee  who  nor¬ 
mally  and  recurrently  is  called  upon  to 
exercise  and  does  exercise  discretion  and 
Independent  judgment  in  the  day-to-day 
performance  of  his  duties.  The  require¬ 
ment  is  not  met  by  the  occasional  exer¬ 
cise  of  discretion  and  independent  judg¬ 
ment. 

§  541.208  Directly  and  closely  related. 

(a)  As  indicated  in  §  541.202,  work 
which  is  directly  and  closely  related  to 
the  performance  of  the  work  described 
in  §  541.2  is  considered  exempt  work. 
Some  illustrations  may  be  helpful  in 
clarifying  the  differences  between  such 
work  and  work  which  is  unrelated  or 
only  remotely  related  to  the  work  de¬ 
scribed  In  §  541.2. 

(b) (1)  For  purposes  of  illustration,  the 
case  of  a  high-salaried  management 
consultant  about  whose  exempt  status  as 
an  administrative  employee  there  is  no 
doubt  will  be  assumed.  The  particular 
employee  is  employed  by  a  firm  of  con¬ 
sultants  and  performs  work  in  which 
he  customarily  and  regularly  exercises 
discretion  and  independent  judgment. 
The  work  consists  primarily  of  anaylzing, 
and  recommending  changes  in,  the  busi¬ 
ness  operations  of  his  employer’s  client. 
This  work  falls  in  the  category  of  exempt 
work  described  in  §  541.2. 

(2)  In  the  course  of  performing  that 
work,  the  consultant  makes  extensive 
notes  recording  the  flow  of  work  and 
materials  through  the  office  and  plant  of 
the  client.  Standing  alone  or  separated 
from  the  primary  duty  such  note-mak¬ 
ing  would  be  routine  in  nature.  How¬ 
ever,  this  is  work  without  which  the 
more  important  work  cannot  be  per¬ 
formed  properly.  It  is  “directly  and 
closely  related”  to  the  administrative 
work  and  is  therefore  exempt  work. 
Upon  his  return  to  the  office  of  his  em¬ 
ployer  the  consultant  personally  types 
his  report  and  draws,  first  in  rough  and 
then  in  final  form,  a  proposed  table  of 
organization  to  be  submitted  with  it. 
Although  all  this  work  may  not  be  essen¬ 
tial  to  the  proper  performance  of  his 
more  important  work,  it  is  all  directly 
and  closely  related  to  that  work  and 
should  be  considered  exempt.  While  it 
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is  possible  to  assign  the  typing  and  final 
drafting  to  nonexempt  employees  and  in 
fact  it  is  frequently  the  practice  to  do  so, 
it  is  not  required  as  a  condition  of  ex¬ 
emption  that  it  be  so  delegated. 

(3)  Finally,  if  because  this  particular 
employee  has  a  special  skill  in  such  work, 
he  also  drafts  tables  of  organization  pro¬ 
posed  by  other  consultants,  he  would 
then  be  performing  routine  work  wholly 
unrelated,  or  at  best  only  remotely  re¬ 
lated,  to  his  more  important  work. 
Under  such  conditions,  the  drafting  is 
nonexempt. 

(c)  Another  illustration  is  the  credit 
manager  who  makes  and  administers 
the  credit  policy  of  his  employer.  Es¬ 
tablishing  credit  limits  for  customers 
and  authorizing  the  shipment  of  orders 
on  credit,  including  the  decisions  to  ex¬ 
ceed  or  otherwise  vary  these  limits  in 
the  case  of  particular  customers,  would 
be  exempt  work  of  the  kind  specifically 
described  in  §  541.2.  Work  which  is  di¬ 
rectly  and  closely  related  to  these  exempt 
duties  may  include  such  activities  as 
checking  the  status  of  accounts  to  deter¬ 
mine  whether  the  credit  limit  would  be 
exceeded  by  the  shipment  of  a  new  or¬ 
der,  removing  credit  reports  from  the 
files  for  analysis  and  writing  letters  giv¬ 
ing  credit  data  and  experience  to  other 
employers  or  credit  agencies.  On  the 
other  hand,  any  general  office  or  book¬ 
keeping  work  is  nonexempt  work.  For 
instance,  posting  to  the  accounts  receiv¬ 
able  ledger  would  be  only  remotely  re¬ 
lated  to  his  administrative  work  and 
must  be  considered  nonexempt. 

(d)  One  phase  of  the  work  of  an  ad¬ 
ministrative  assistant  to  a  bona  fide  ex¬ 
ecutive  or  administrative  employee  pro¬ 
vides  another  illustration.  The  work  of 
determining  whether  to  answer  corre¬ 
spondence  personally,  call  it  to  his  su¬ 
perior’s  attention,  or  route  it  to  someone 
else  for  reply  requires  the  exercise  of 
discretion  and  independent  judgment 
and  is  exempt  work  of  the  kind  de¬ 
scribed  in  §  541.2.  Opening  the  mail  for 
the  purpose  of  reading  it  to  make  the 
decisions  indicated  will  be  directly  and 
closely  related  to  the  administrative 
work  described.  However,  merely  open¬ 
ing  mail  and  placing  it  unread  before  his 
superior  or  some  other  person  would  be 
related  only  remotely,  if  at  all,  to  any 
work  requiring  the  exercise  of  discretion 
and  independent  judgment. 

(e)  The  following  additional  examples 
may  also  be  of  value  in  applying  these 
principles.  A  traffic  manager  is  em¬ 
ployed  to  handle  the  company’s  trans¬ 
portation  problems.  The  exempt  work 
performed  by  such  an  employee  would 
include  planning  the  most  economical 
and  quickest  routes  for  shipping  mer¬ 
chandise  to  and  from  the  plant,  con¬ 
tracting  for  common-carrier  and  other 
transportation  facilities,  negotiating 
with  carriers  for  adjustments  for  dam¬ 
ages  to  merchandise  in  transit  and  mak¬ 
ing  the  necessary  rearrangements  re¬ 
sulting  from  delays,  damages,  or  irregu¬ 
larities  in  transit.  This  employee  may 
also  spend  part  of  his  time  taking  “city 
orders’’  (for  local  deliveries)  over  the 
telephone.  The  order-taking  is  a  rou¬ 
tine  function  not  “directly  and  closely 
related”  to  the  exempt  work  and  must 
be  considered  nonexempt. 


(f)  An  office  manager  who  does  not 
supervise  two  or  more  employees  would 
not  meet  the  requirements  for  exemption 
as  an  executive  employee  but  may  pos¬ 
sibly  qualify  for  exemption  as  an  ad¬ 
ministrative  employee.  Such  an  em¬ 
ployee  may  perform  administrative  du¬ 
ties,  such  as  the  execution  of  the  em¬ 
ployer’s  credit  policy,  the  management 
of  the  company’s  traffic,  purchasing,  and 
other  responsible  office  work  requiring 
the  customary  and  regular  exercise  of 
discretion  and  judgment,  which  are 
clearly  exempt.  On  the  other  hand,  this 
office  manager  may  perform  all  the 
bookkeeping,  prepare  the  confidential  or 
regular  payrolls,  and  send  out  monthly 
statements  of  account.  These  latter  ac¬ 
tivities  are  not  “directly  and  closely  re¬ 
lated’’  to  the  exempt  functions  and  are 
not  exempt. 

§  541.209  Percentage  limitations  on 
nonexempt  work. 

(a)  Under  §  541.2(d),  an  employee  will 
not  qualify  for  exemption  as  an  ad¬ 
ministrative  employee  if  he  devotes  more 
than  20  percent,  or,  in  the  case  of  an 
employee  of  a  retail  pr  service  establish¬ 
ment  if  he  devotes  as  much  as  40  per¬ 
cent,  of  his  hours  worked  in  the  work¬ 
week  to  nonexempt  work;  that  is,  to  ac¬ 
tivities  which  are  not  directly  and  closely 
related  to  the  performance  of  the  work 
described  in  §  541.2  (a)  through  (c). 

(b)  This  test  is  applied  on  a  workweek 
basis  and  the  percentage  of  time  spent 
on  nonexempt  work  is  computed  on  the 
time  worked  by  the  employee. 

(c)  The  tolerance  for  nonexempt  work 
allows  the  performance  of  nonexempt 
manual  or  nonmanual  work  within  the 
percentages  allowed  for  all  types  of  non¬ 
exempt  work. 

§  541.210  Trainees,  administrative. 

The  exemption  is  applicable  to  an  em¬ 
ployee  employed  in  a  bona  fide  adminis¬ 
trative  capacity  and  does  not  include 
employees  training  for  employment  in  an 
administrative  capacity  who  are  not  ac¬ 
tually  performing  the  duties  of  an  ad¬ 
ministrative  employee. 

§  541.211  Amount  of  salary  or  fees  re¬ 
quired. 

(a)  Compensation  on  a  salary  or  fee 
basis  at  a  rate  of  not  less  than  $100  a 
week  (exclusive  of  board,  lodging,  or 
other  facilities)  is  required  for  exemp¬ 
tion  as  an  “administrative”  employee. 
The  requirement  will  be  met  if  the  em¬ 
ployee  is  compensated  biweekly  on  a 
salary  basis  of  $200,  semimonthly  on  a 

,  salary  basis  of  $216.67  or  monthly  on  a 
salary  basis  of  $433.33.  (In  the  case  of 
an  employee  of  a  retail  or  service  es¬ 
tablishment,  the  salary  rate,  until  Sep¬ 
tember  3,  1965,  is  $80  per  week  on  a  sal¬ 
ary  basis.  This  requirement  will  be  met 
if  the  employee  is  compensated  on  a 
salary  basis  of ‘$160  biweekly,  $173.33 
semimonthly,  or  $346.67  monthly.) 

(b)  In  Puerto  Rico,  the  Virgin  Islands 
and  American  Samoa,  the  required  com¬ 
pensation  is  $75  per  week  ($55  per  week, 
until  September  3,  1965,  in  the  case  of 
an  employee  of  a  retail  or  service  estab¬ 
lishment),  exclusive  of  board,  lodging, 
or  other  facilities,  on  a  salary  or  fee 
basis. 


(c)  The  payment  of  the  required 
salary  must  be  exclusive  of  board,  lodg¬ 
ing,  or  other  facilities;  that  is,  free  and 
clear.  On  the  other  hand,  the  regula¬ 
tions  do  not  prohibit  the  sale  of  such 
facilities  to  administrative  employees  on 
a  cash  basis  if  they  are  negotiated  in  the 
same  manner  as  similar  transactions 
with  other  persons. 

§  541.212  Salary  basis. 

The  explanation  of  the  salary  basis 
of  payment  made  in  §  541.118  in  con¬ 
nection  with  the  definition  of  “execu¬ 
tive”  is  also  applicable  in  the  definition 
of  “administrative”. 

§  541.213  Fee  basis. 

The  requirements  for  exemption  as  an 
administrative  employee  may  be  met  by 
an  employee  who  is  compensated  on  a 
fee  basis  as  well  as  by  one  who  is  paid 
on  a  salary  basis.  For  a  discussion  of 
payment  on  a  fee  basis,  see  §  541.313. 

§  541.214  Special  proviso  for  high  sal¬ 
aried  administrative  employees. 

Section  541.2  contains  a  special  pro¬ 
viso  including  within  the  definition  of 
“administrative”  an  employee  who  is 
compensated  on  a  salary  or  fee  basis  at 
a  rate  of  not  less  than  $150  per  week 
($125  per  week,  until  September  3,  1965, 
in  the  case  an  employee  of  a  retail  or 
service  establishment)  exclusive  of 
board,  lodging,  or  other  facilities,  and 
“whose  primary  duty  consists  of  the  per¬ 
formance  of  office  or  nonmanual  work 
directly  related  to  management  policies 
or  general  business  operations  of  his  em¬ 
ployer  or  his  employer’s  customers,  which 
includes  work  requiring  the  exercise  of 
discretion  and  independent  judgment 
*  *  Such  a  highly  paid  employee  is 
deemed  to  meet  all  the  requirements  in 
§  541.2  (a)  through  (e) .  If  an  employee 
qualifies  for  exemption  under  this  pro¬ 
viso,  ibis  not  necessary  to  test  his  quali¬ 
fications  in  detail  under  §  541.2  (a) 
through  (e)  .10 

Employee  Employed  in  a  Bona  Fide 
Professional  Capacity 

§  541.300  Definition  of  “professional”. 

Section  541.3  defines  the  term  “bona 
fide  *  *  *  professional”  as  follows:  The 
term  “employee  employed  in  a  bona 
fide  *  *  *  professional  capacity”  in 
section  13(a)(1)  of  the  act  shall  mean 
any  employee: 

(a)  Whose  primary  duty  consists  of 
the  performance  of  work:  m 

(1)  Requiring  knowledge  of  an  ad¬ 
vanced  type  in  a  field  of  science  or  learn¬ 
ing  customarily  acquired  by  a  prolonged 
course  of  specialized  intellectual  instruc¬ 
tion  and  study,  as  distinguished  from 
a  general  academic  education  and  from 
an  apprenticeship,  and  from  training  in 
the  performance  of  routine  mental,  man¬ 
ual,  or  physical  processes,  or 

(2)  Original  and  creative  in  charac¬ 
ter  in  a  recognized  field  of  artistic  en¬ 
deavor  (as  opposed  to  work  which  can  be 
produced  by  a  person  endowed  with  gen¬ 
eral  manual  or  intellectual  ability  and 


10  This  special  proviso  Is  applicable  to  all 
employees  covered  by  the  act,  Including  those 
in  Puerto  Rico,  the  Virgin  Islands  and  Amer¬ 
ican  Samoa. 
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training),  and  the  result  of  which  de¬ 
pends  primarily  on  the  invention,  im¬ 
agination,  or  talent  of  the  employee;  and 

(b)  Whose  work  requires  the  consist¬ 
ent  exercise  of  discretion  and  judgment 
in  its  performance;  and 

(c)  Whose  work  is  predominantly  in¬ 
tellectual  and  varied  in  character  (as 
opposed  to  routine  mental,  manual,  me¬ 
chanical,  or  physical  work)  and  is  of 
such  a  character  that  the  output  pro¬ 
duced  or  the  result  accomplished  can¬ 
not  be  standardized  in  relation  to  a 
given  period  of  time;  and 

(d)  Who  does  not  devote  more  than  20 
percent  of  his  hours  worked  in  the  work¬ 
week  to  activities  which  are  not  an  es¬ 
sential  part  of  and  necessarily  incident 
to  the  work  described  in  paragraphs  (a) 
through  (c)  of  this  section;  and 

(e)  Who  (except  as  provided  in 
S  541.5b  of  this  part)  is  compensated  for 
his  services  on  a  salary  or  fee  basis  at  a 
rate  of  not  less  than  $115  per  week  (or 
$95  per  week  if  employed  in  Puerto  Rico, 
the  Virgin  Islands  or  American  Samoa) 
exclusive  of  board,  lodging,  or  other  fa¬ 
cilities:  Provided,  That  this  paragraph 
shall  not  apply  in  the  case  of  an  em¬ 
ployee  who  is  the  holder  of  a  valid 
license  or  certificate  permitting  the  prac¬ 
tice  of  law  or  medicine  or  any  of  their 
branches  and  who  is  actually  engaged 
In  the  practice  thereof : 

Provided,  That  an  employee  who  (ex¬ 
cept  as  provided  in  §  541.5b  of  this  part) 
to  compensated  on  a  salary  or  fee  basis 
at  a  rate  of  not  less  than  $150  per  week 
(exclusive  of  board,  lodging,  or  other 
facilities) ,  and  whose  primary  duty  con¬ 
sists  of  the .  performance  of  work  either 
requiring  knowledge  of  an  advanced 
type  in  a  field  of  science  or  learning, 
which  includes  work  requiring  the  con¬ 
sistent  exercise  of  discretion  and  judg¬ 
ment,  or  requiring  invention,  imagina¬ 
tion,  or  talent  in  a  recognized  field  of 
artistic  endeavor,  shall  be  deemed  to 
meet  all  of  the  requirements  of  this 
section. 

§  541.301  General. 

The  term  '‘professional”  is  not  re¬ 
stricted  to  the  traditional  professions  of 
law,  medicine,  and  theology.  It  includes 
those  professions  which  have  a  recog¬ 
nized  status  and  which  are  based  on  the 
acquirement  of  professional  knowledge 
through  prolonged  study.  It  also  in¬ 
cludes  the  artistic  professions,  such  as 
acting  or  music.  Since  the  test  of  the 
bona  fide  professional  capaciy  of  such 
employment  is  different  in  character 
from  the  test  for  persons  in  the  learned 
professions,  an  alternative  test  for  such 
employees  is  contained  in  the  regula¬ 
tions,  in  addition  to  the  requirements 
common  to  both  groups. 

§  541.302  Learned  professions. 

(a)  The  “learned”  professions  are  de¬ 
scribed  in  §  541.3(a)  (1)  as  those  requir¬ 
ing  knowledge  of  an  advanced  type  in  a 
field  of  science  or  learning  customarily 
acquired  by  a  prolonged  course  of  spe¬ 
cialized  intellectual  instruction  and 
study  as  distinguished  from  a  general 
academic  education  and  from  an  ap¬ 
prenticeship  and  from  training  in  the 
performance  of  routine  mental,  manual 
or  physical  processes. 


(b)  The  first  element  in  the  require¬ 
ment  is  that  the  knowledge  be  of  an  ad¬ 
vanced  type.  Thus,  generally  speaking, 
it  must  be  knowledge  which  cannot-  be 
attained  at  the  high-school  level. 

(c)  Second,  it  must  be  knowledge  in  a 
field  of  science  or  learning.  This  serves 
to  distinguish  the  professions  from  the 
mechanical  arts  where  in  some  instances 
the  knowledge  is  of  a  fairly  advanced 
type,  but  not  in  a  field  of  science  or 
learning. 

(d)  The  requisite  knowledge,  in  the 
third  place,  must  be  customarily  acquired 
by  a  prolonged  course  of  specialized 
intellectual  instruction  and  study.  Here 
it  should  be  noted  that  the  word  ”cus- 
tomarily”  has  been  used  to  meet  a  spe¬ 
cific  problem  occuring  in  many  indus¬ 
tries.  As  is  well  known,  even  in  the 
classical  profession  of  law,  there  are  still 
a  few  practitioners  who  have  gained 
their  knowledge  by  home  study  and  ex¬ 
perience.  Characteristically,  the  mem¬ 
bers  of  the  profession  are  graduates  of 
law  schools,  but  some  few  of  their  fellow 
professionals  whose  status  is  equal  to 
theirs,  whose  attainments  are  the  same, 
and  whose  work  is  the  same  did  not  en¬ 
joy  that  opportunity.  Such  persons  are 
not  barred  from  the  exemption.  The 
word  “customarily”  implies  that  in  the 
vast  majority  of  cases  the  specific  aca¬ 
demic  training  is  a  prerequisite  for  en¬ 
trance  into  the  profession.  It  makes 
the  exemption  available  to  the  occasional 
lawyer  who  has  not  gone  to  law  school, 
or  the  occasional  chemist  who  is  not  the 
possessor  of  a  degree  in  chemistry,  etc., 
but  it  does  not  include  the  members  of 
such  quasiprofessions  as  journalism  in 
which  the  bulk  of  the  employees  have 
acquired  their  skill  by  experience  rather 
than  by  any  formal  specialized  training. 
It  should  be  noted  also  that  many  em¬ 
ployees  in  these  quasiprofessions  may 
qualify  for  exemption  under  other  sec¬ 
tions  of  the  regulations  in  Subp&rt  A  of 
this  part  or  under  the  alternative  para¬ 
graph  of  the  “professional”  definition 
applicable  to  the  artistic  fields. 

(e)  No  need  appears  to  translate  the 
word  “prolonged”  into  arithmetical 
terms.  Generally  speaking,  the  profes¬ 
sions  which  meet  this  requirement  will 
include  law,  medicine,  accountancy,  ac¬ 
tuarial  computation,  engineering,  archi¬ 
tecture,  various  types  of  physical,  chem¬ 
ical  and  biological  sciences,  teaching, 
and  so  forth.  The  typical  symbol  of  the 
professional  training  and  the  best  prima 
facie  evidence  of  its  possession  is,  of 
course,  the  appropriate  academic  degree, 
and  in  these  professions  an  advanced 
academic  degree  is  a  standard  (if  not' 
absolutely  universal)  prerequisite. 

(f)  Many  accountants  are  exempt  as 
professional  employees11  (regardless  of 
whether  they  are  employed  by  public  ac¬ 
counting  firms  or  by  other  types  of  enter¬ 
prises)  .  However,  exemption  of  ac¬ 
countants,  as  in  the  case  of  other 
occupational  groups  (see  §  541.308) ,  must 
be  determined  on  the  basis  of  the  indi¬ 
vidual  employee’s  duties  and  the  other 
criteria  in  the  regulations.  It  has  been 
the  Divisions’  experience  that  certified 


11  Some  accountants  may  qualify  for  ex¬ 
emption  as  bona  fide  administrative  employ¬ 
ees. 


public  accountants  who  meet  the  salary 
requirement  of  the  regulations  will,  ex¬ 
cept  in  unusual  cases,  meet  the  require¬ 
ments  of  the  professional  exemption 
since  they  meet  the  tests  contained  in 
§  541.3.  Similarly,  accountants  who  are 
not  certified  public  accountants  may  also 
be  exempt  as  professional  employees  if 
they  actually  perform  work  which  re¬ 
quires  the  consistent  exercise  of  discre¬ 
tion  and  judgment  and  otherwise  meet 
the  tests  prescribed  in  the  definition  of 
“professional”  employee.  Accounting 
clerks,  junior  accountants,  and  other  ac¬ 
countants,  on  the  other  hand,  normally 
perform  a  great  deal  of  routine  work 
which  is  not  an  essential  part  of  and 
necessarily  incident  to  any  professional 
work  which  they  may  do.  Where  these 
facts  are  found  such  accountants  are  not 
exempt.  The  title  “Junior  Accountant,” 
however,  is  not  determinative  of  failure 
to  qualify  for  exemption  any  more  than 
the  title  “Senior  Accountant”  would 
necessarily  imply  that  the  employee  is 
exempt. 

§  541.303  Artistic  professions. 

(a)  The  requirements  concerning  the 
character  of  the  artistic  type  of  profes¬ 
sional  work  are  contained  in  §  541.3(a) 
(2).  Work  of  this  type  is  original  and 
creative  in  character  in  a  recognized  field 
of  artistic  endeavor  (as  opposed  to  work 
which  can  be  produced  by  a  person  en¬ 
dowed  with  general  manual  or  intellec¬ 
tual  ability  and  training) ,  and  the  result 
of  which  depends  primarily  on  the  in¬ 
vention,  imagination,  or  talent  of  the 
employee. 

(b)  The  work  must  be  "in  a  recog¬ 
nized  field  of  artistic  endeavor.”  This 
includes  such  fields  as  music,  writing,  the 
theater,  and  the  plastic  and  graphic  arts. 

(c)  (1)  The  work  must  be  original  and 
creative  in  character,  as  opposed  to  work 
which  can  be  produced  by  a  person  en¬ 
dowed  with  general  manual  or  intellec¬ 
tual  ability  and  training.  In  the  field 
of  music  there  should  be  little  difficulty 
in  ascertaining  the  application  of  this  re¬ 
quirement.  Musicians,  composers,  con¬ 
ductors,  soloists,  all  are  engaged  in  origi¬ 
nal  and  creative  work  within  the  sense 
of  this  definition.  In  the  plastic  and 
graphic  arts  the  requirement  is,  gener¬ 
ally  speaking,  met  by  painters  who  at 
most  are  given  the  subject  matter  of 
their  painting.  It  is  similarly  met  by 
cartoonists  who  are  merely  told  the  title 
or  underlying  concept  of  a  cartoon  and 
then  must  rely  on  their  own  creative 
powers  to  express  the  concept.  It  would 
not  normally  be  met  by  a  person  who  is 
employed  as  a  copyist  or  as  an  “ani¬ 
mator”  of  motion-picture  cartoons,  or 
as  a  retoucher  of  photographs  since  it  is 
not  believed  that  such  work  is  properly 
described  as  creative  in  character. 

(2)  In  the  field  of  writing  the  distinc¬ 
tion  is  perhaps  more  difficult  to  draw. 
Obviously  the  requirement  is  met  by 
essayists  or  novelists  or  scenario  writers 
who  choose  their  own  subjects  and  hand 
in  a  finished  piece  of  work  to  their  em 
ployers  (the  majority  of  such  persons 
are,  of  course,  not  employees  but  self- 
employed  ) .  The  requirement  would  also 
be  met,  generally  speaking,  by  persons 
holding  the  more  responsible  writing 
positions  in  advertising  agencies. 
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(d)  Another  requirement  is  that  the 
employee  be  engaged  in  work  “the  result 
of  which  depends  primarily  on  the  inven¬ 
tion,  imagination,  or  talent  of  the  em¬ 
ployee.”  This  requirement  is  easily  met 
by  a  person  employed  as  an  actor,  or  a 
singer,  or  a  violinist,  or  a  short-story 
writer.  In  the  case  of  newspaper  em¬ 
ployees  the  distinction  here  is  similar  to 
the  distinction  observed  above  in  con¬ 
nection  with  the  requirement  that  the 
work  be  “original  and  creative  in  charac¬ 
ter!”  Obviously  the  majority  of  re¬ 
porters  do  work  which  depends  primarily 
on  intelligence,  diligence,  and  accuracy. 
It  is  the  minority  whose  work  depends 
primarily  on  “invention,  imagination,  or 
talent.”  On  the  other  hand,  this  re¬ 
quirement  will  normally  be  met  by  actors, 
musicians,  painters,  and  other  artists. 

(e) (1)  The  determination  of  the 
exempt  or  nonexempt  status  of  radio 
announcers  as  professional  employees 
has  been  relatively  difficult  because  the 
radio  broadcasting  industry  is  compara¬ 
tively  new  in  the  field  of  entertainment 
and  because  of  the  merging  of  the  artistic 
aspects  of  the  job  with  the  commercial. 
There  is  considerable  variation  in  the 
type  of  work  performed  by  various  radio 
announcers,  ranging  from  predominantly 
routine  to  predominantly  exempt  work. 
The  wide  variation  in  earnings  as  be¬ 
tween  individual  radio  announcers,  from 
the  highly  paid  “name”  announcer  on  a 
national  network  who  is  greatly  in  de¬ 
mand  by  sponsors  to  the  staff  announcer 
paid  a  comparatively  small  salary  in  a 
small  station,  indicates  not  only  great 
differences  in  personality,  voice  and 
manner,  but  also  in  some  inherent 
special  ability  or  talent  which,  while  ex¬ 
tremely  difficult  to  define,  is  nevertheless 
real. 

(2)  The  duties  which  many  announc¬ 
ers  are  called  upon  to  perform  include: 
Functioning  as  a  master  of  ceremonies; 
playing  dramatic,  comedy  or  straight 
parts  in  a  program;  interviewing;  con¬ 
ducting  farm,  fashion,  and  home  eco¬ 
nomics  programs ;  covering  public  events, 
such  as  sports  programs,  in  which  the 
announcer  may  be  required  to  “ad  lib” 
and  describe  current  changing  events; 
and  acting  as  narrator  and  commentator. 
Such  work  is  generally  exempt.  Work 
such  as  giving  station  identification  and 
time  signals,  announcing  the  names  of 
programs,  and  similar  routine  work  is 
nonexempt  work.  In  the  field  of  radio 
entertainment  as  in  other  fields  of  artistic 
endeavor,  the  status  of  an  employee  as 
a  bona  fide  professional  under  §  541.3 
is  in  large  part  dependent  upon  whether 
his  duties  are  original  and  creative  in 
character,  and  whether  they  require  in¬ 
vention,  imagination  or  talent.  The 
determination  of  whether  a  particular 
announcer  is  exempt  as  a  professional 
employee  must  be  based  upon  his  in¬ 
dividual  duties  and  the  amount  of 
exempt  and  nonexempt  work  performed, 
as  well  as  his  compensation. 

(f)  The  field  of  journalism  also  em¬ 
ploys  many  exempt  as  well  as  many 
nonexempt  employees  under  the  same 
or  similar  job  titles.  Newspaper  writers 
and  reporters  are  the  principal  cate¬ 
gories  of  employment  in  which  this  is 
found. 


(1)  Newspaper  writers,  with  possible 
rare  exceptions  in  certain  highly  techni¬ 
cal  fields,  do  not  meet  the  requirements 
of  §  541.3(a)(1)  for  exemption  as  pro¬ 
fessional  employees  of  the  “learned" 
type.  Exemption  for  newspaper  writers 
as  professional  employees  is  normally 
available  only  under  the  provisions  for 
professional  employees  of  the  “artistic” 
type.  Newspaper  writing  of  the  exempt 
type  must,  therefore,  be  “predominantly 
original  and  creative  in  character.” 
Only  writing  which  is  analytical,  inter¬ 
pretative  or  highly  individualized  is  con¬ 
sidered  to  be  creative  in  nature.  (The 
writing  of  fiction  to  the  extent  that  it 
may  be  found  on  a  newspaper  would  also 
be  considered  as  exempt  work.)  News¬ 
paper  writers  commonly  performing 
work  which  is  Vriginal  and  creative 
within  the  meaning  of  §  541.3  are  edi¬ 
torial  writers,  bolumnists,  critics,  and 
“top-flight”  writers  of  analytical  and 
interpretative  articles. 

(2)  The  reporting  of  news,  the  rewrit¬ 
ing  of  stories  received  from  various 
sources,  or  the  routine  editorial  work 
of  a  newspaper  is  not  predominantly 
original  and  creative  in  character  within 
the  meaning  of  §  541.3  and  must  be  con¬ 
sidered  as  nonexempt  work.  Thus,  a 
reporter  or  news  writer  ordinarily  col¬ 
lects  facts  about  news  events  by  investi¬ 
gation,  interview,  or  personal  observation 
and  writes  stories  reporting  these  events 
for  publication,  or  submits  the  facts 
to  a  rewrite  man  or  other  editorial  em¬ 
ployees  for  story  preparation.  Such 
work  is  nonexempt  work.  The  leg  man, 
the  reporter  covering  a  police  beat,  the 
reporter  sent  out  under  specific  instruc¬ 
tions  to  cover  a  murder,  fire,  accident 
ship  arrival,  convention,  sport  event, 
etc.,  are  normally  performing  duties 
which  are  not  professional  in  nature 
within  the  meaning  of  the  act  and 
§  541.3. 

(3)  Incidental  interviewing  or  investi¬ 
gation,  when  it  is  performed  as  an 
essential  part  of  and  is  necessarily  inci¬ 
dent  to  an  employee’s  professional  work, 
however,  need  not  be  counted  as  non¬ 
exempt  work.  Thus,  if  a  dramatic  critic 
interviews  an  actor  and  writes  a  story 
around  the  interview,  the  work  of  inter¬ 
viewing  him  and  writing  the  story  would 
not  be  considered  as  nonexempt  work. 
However,  a  dramatic  critic  who  is  as¬ 
signed  to  cover  a  routine  news  event 
such  as  a  fire  or  a  convention  would  be 
doing  nonexempt  work  since  covering 
the  fire  or  the  convention  would  not  be 
necessary  and  incident  to  his  work  as  a 
dramatic  critic. 

§541.304  Primary  duty. 

For  an  explanation  of  the  term  “pri¬ 
mary  duty”  see  the  discussion  of  this 
term  under  “executive”  in  §  541.103,  and 
under  “administrative”  in  §  541.206. 

§  541.305  Discretion  and  judgment. 

(a)  Under  §  541.3  a  professional  em¬ 
ployee  must  perform  work  which  re¬ 
quires  the  consistent  exercise  of  discre¬ 
tion  and  judgment  in  its  performance. 

(b)  A  prime  characteristic  of  pro¬ 
fessional  work  is  the  fact  that  the  em¬ 
ployee  does  apply  his  special  knowledge 
or  talents  with  discretion  and  judgment. 


Purely  mechanical  or  routine  work  is  not 
professional. 

§  541.306  Predominantly  intellectual 
and  varied. 

Section  541.3  requires  that  the  em¬ 
ployee  be  engaged  in  work  predominantly 
intellectual  and  varied  in  character  as 
opposed  to  routine  mental,  manual, 
mechanical,  or  physical  work.  This  test 
applies  to  the  type  of  thinking  which 
must  be  performed  by  the  employee  in 
question.  While  a  doctor  may  make  20 
physical  examinations  in  the  morning 
and  perform  in  the  course  of  his  exam¬ 
inations  essentially  similar  tests,  it  re¬ 
quires  not  only  judgment  and  discretion 
on  his  part  but  a  continual  variety  in  his 
interpretation  of  the  tests  to  perform 
satisfactory  work.  Likewise,  although  a 
professional  chemist  may  make  a  series 
of  similar  tests,  the  problems  presented 
will  vary  as  will  the  deductions  to  be 
made  therefrom.  The  work  of  the  true 
professional  is  inherently  varied  even 
though  similar  outward  actions  may  be 
performed. 

§  541.307  Essential  part  of  and  neces¬ 
sarily  incident  to. 

(a)  Section  541.3(d),  it  will  be  noted, 
has  the  effect  of  including  within  the 
exempt  work  activities  which  are  an 
essential  part  of  and  necessarily  incident 
to  the  professional  work  described  in 
§541.3  (a)  through  (c).  This  provision 
recognizes  the  fact  that  there  are  pro¬ 
fessional  employees  whose  work  neces¬ 
sarily  involves  some  of  the  actual  routine 
physical  tasks  also  performed  by  ob¬ 
viously  nonexempt  employees.  For  ex¬ 
ample,  a  chemist  performing  important 
and  original  experiments  frequently 

•finds  it  necessary  to  perform  himself 
some  of  the  most  menial  tasks  in  con¬ 
nection  with  the  operation  of  his  experi¬ 
ments,  even  though  at  times  these 
menial  tasks  can  be  conveniently  or 
properly  assigned  to  laboratory  assist¬ 
ants.  See  also  the  example  of  incidental 
interviewing  or  investigation  in  §  541.303 
(f)  (3). 

(b)  It  should  be  noted  that  the  test  of 
whether  routine  work  is  exempt  work  is 
different  in  the  definition  of  “profes¬ 
sional”  from  that  in  the  definition  of 
“executive”  and  “administrative”.  Thus, 
while  routine  work  will  be  exempt  if  it  is 
“directly  and  closely  related”  to  the 
performance  of  executive  or  adminis¬ 
trative  duties,  work  which  is  directly  and 
closely  related  to  the  performance  of 
the  professional  duties  will  not  be  exempt 
unless  it  is  also  “an  essential  part  of  and 
necessarily  incident  to”  the  professional 
work. 

§  541.308  Nonexempt  work  generally 

(a)  It  has  been  the  Divisions’  ex¬ 
perience  that  some  employers  errone¬ 
ously  believe,  that  anyone  employed  in 
the  field  of  accountancy,  engineering,  or 
other  professional  fields,  will  qualify  for 
exemption  as  a  professional  employee  by 
virtue  of  such  employment.  While  there 
are  many  exempt  employees  in  these 
fields,  the  exemption  of  any  individual 
depends  upon  his  duties  and  other  quali¬ 
fications. 

(b)  It  is  necessary  to  emphasize  the 
fact  that  section  13(a)  (1)  exempts  “any 
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employee  employed  in  a  bona  fide  *  *  * 
professional  capacity”.  It  does  not 
exempt  all  employees  of  professional 
employers,  or  all  employees  in  industries 
having  large  numbers  of  professional 
members,  or  all  employees  in  any  par¬ 
ticular  occupation.  Nor  does  it  exempt, 
as  such,  those  learning  a  profession. 
Moreover,  it  does  not  exempt  persons 
with  professional  training,  who  are 
working  in  professional  fields,  but  per¬ 
forming  subprofessional  or  routine  work. 
For  example,  in  the  field  of  library  sci¬ 
ence  there  are  large  numbers  of  em¬ 
ployees  who  are  trained  librarians  but 
who,  nevertheless,  do  not  perform  pro¬ 
fessional  work  or  receive  salaries  com¬ 
mensurate  with  recognized  professional 
status.  The  field  of  “engineering”  has 
many  persons  with  “engineer”  titles,  who 
are  not  professional  engineers,  as  well  as 
many  who  are  trained  in  the  engineering 
profession,  but  are  actually  working  as 
trainees,  junior  engineers,  or  draftsmen. 

§  541.309  20-percent  nonexempt  work 
limitation. 

Time  spent  in  nonexempt  work,  that 
is,  work  which  is  not  an  essential  part 
of  and  necessarily  incident  to  the  exempt 
work,  is  limited  to  20  percent  of  the  time 
worked  by  the  employee  in  the  work¬ 
week. 

§  541.310  Trainees,  professional. 

The  exemption  applies  to  an  employee 
employed  in  a  bona  fide  professional 
capacity  and  does  not  include  trainees 
who  are  not  actually  performing  the 
duties  of  a  professional  employee. 

§  541.311  Amount  of  salary  or  fees  re¬ 
quired. 

(a)  Compensation  on  a  salary  or  fee 
basis  at  a  rate  of  not  less  than  $115 
per  week  (exclusive  of  board,  lodging,  or 
other  facilities)  is  required  for  exemp¬ 
tion  as  a  “professional”  employee.  An 
employee  will  meet  the  requirement  if 
he  is  paid  a  biweekly  salary  of  $230,  a 
semimonthly  salary  of  $249.17,  or  a 
monthly  salary  of  $498.33.  (In  the  case 
of  an  employee  of  -a  retail  or  service 
establishment,  the  rate,  until  September 
3,  1965,  is  $95  per  week.  This  require¬ 
ment  will  be  met  if  the  employee  is  com¬ 
pensated  on  a  salary  basis  of  $190  bi¬ 
weekly,  $205.83  semimonthly,  or  $411.67 
monthly.) 

(b)  In  Puerto  Rico,  the  Virgin  Islands 
and  American  Samoa,  the  required  sal¬ 
ary  is  $95  per  week  ($75  per  week,  until 
September  3,  1965,  in  the  case  of  an 
employee  of  a  retail  or  service  establish¬ 
ment)  exclusive  of  board,  lodging  or 
other  facilities,  on  a  salary  or  fee  basis. 

(c)  The  payment  of  the  required  sal¬ 
ary  must  be  exclusive  of  board,  lodging, 
or  other  facilities;  that  is,  free  and  clear. 
On  the  other  hand,  the  regulations  in 
Subpart  A  of  this  part  do  not  prohibit 
the  sale  of  such  facilities  to  professional 
employees  on  a  cash  basis  if  they  are 
negotiated  in  the  same  manner  as  sim¬ 
ilar  transactions  with  other  persons. 

§  541.312  Salary  basis. 

The  salary  basis  of.  payment  is  ex¬ 
plained  in  §  541.118  in  connection  with 
the  definition  of  “executive”. 


§541.313  Fee  basis. 

(a)  The  requirements  for  exemption 
as  a  professional  (or  administrative)  em¬ 
ployee  may  be  met  by  an  employee  who 
is  compensated  on  a  fee  basis  as  well  as 
by  one  who  is  paid  on  a  salary  basis. 

(b)  Little  or  no  difficulty  arises  in  de¬ 
termining  whether  a  particular  employ¬ 
ment  arrangement  involves  payment  on 
a  fee  basis.  Such  arrangements  are 
characterized  by  the  payment  of  an 
agreed  sum  for  a  single  job  regardless 
of  the  time  required  for  its  completion. 
These  payments  in  a  sense  resemble 
piecework  payments  with  the  important 
distinction  that  generally  speaking  a  fee 
payment  is  made  for  the  kind  of  job 
which  is  unique  rather  than  for  a  series 
of  jobs  which  are  repeated  an  indefinite 
number  of  times  and  for  which  payment 
on  an  identical  basis  is  made  over  and 
over  again.  Payments  based  on  the 
number  of  hours  or  days  worked  and  not 
on  the  accomplishment  of  a  given  single 
task  are  not  considered  payments  on  a 
fee  basis.  The  type  of  payment  con¬ 
templated  in  the  regulations  in  Subpart 
A  of  this  part  is  thus  readily  recognized. 

(c)  The  adequacy  of  a  fee  payment — 
whether  it  amounts  to  payment  at  a  rate 
of  not  less  than  $115  per  week — can 
ordinarily  be  determined  only  after  the 
time  worked  on  the  job  has  been  deter¬ 
mined.  In  determining  whether  pay¬ 
ment  is  at  the  rate  specified  in  the  regu¬ 
lations  in  Subpart  A  of  this  part  the 
amount  paid  to  the  employee  will  be 
tested  by  reference  to  a  standard  work¬ 
week  of  40  hours.  Thus,  compliance  will 
be  tested  in  each  case  of  a  fee  payment 
by  determining  whether  the  payment 
made  is  at  a  rate  which  would  amount 
to  at  least  $115  if  40  hours  were  worked. 

(d)  The  following  examples  will  il¬ 
lustrate  the  principle  stated  above: 

(1)  A  singer  receives  $25  for  a  song 
on  a  15-minute  program  (no  rehearsal 
time  is  involved) .  Obviously  the  require¬ 
ment  will  be  met  since  the  employee 
would  earn  $115  at  this  rate  of  pay  in  far 
less  than  40  hours. 

(2)  An  artist  is  paid  $60  for  a  pic¬ 
ture.  Upon  completion  of  the  assign¬ 
ment,  it  is  determined  that  the  artist 
worked  20  hours.  Since  earnings  at  this 
rate  would  yield  the  artist  $120  if  40 
hours  were  worked,  the  requirement  is 
met. 

(3)  An  illustrator  is  assigned  the  illus¬ 
tration  of  a  pamphlet  at  a  fee  of  $120. 
When  the  job  is  completed,  it  is  deter¬ 
mined  that  the  employee  worked  60 
hours.  If  he  worked  40  hours  at  this 
rate,  the  employee  would  have  earned 
only  $80.  The  fee  payment  of  $120  for 
work  which  required  60  hours  to  com¬ 
plete  therefore  does  not  meet  the  require¬ 
ment  of  payment  at  a  rate  of  $115  per 
week  and  the  employee  must  be  con¬ 
sidered  nonexempt.  It  follows  that  if  in 
the  performance  of  this  assignment  the 
illustrator  worked  in  excess  of  40  hours 
in  any  week,  overtime  rates  must  be  paid. 
Whether  or  not  he  worked  in  excess  of 
40  hours  in  any  week,  records  for  such 
an  employee  would  have  to  be  kept  in 
accordance  with  the  regulations  cover¬ 
ing  records  for  nonexempt  employees 
(Part  516  of  this  chapter) . 


§  541.314  Exception  for  physicians  and 
lawyers. 

A  holder  of  a  valid  license  or  certificate 
permitting  the  practice  of  law  or  medi¬ 
cine  or  any  of  their  branches,  who  is  ac¬ 
tually  engaged  in  practicing  the  pro¬ 
fession,  is  excepted  from  the  salary  or 
fee  requirement.  This  exception  applies 
only  to  the  traditional  professions  of  law 
and  medicine  and  not  to  employees  in  re¬ 
lated  professions  which  merely  service 
the  professions  of  law  or  medicine.  For 
example,  in  the  case  of  medicine,  the  ex¬ 
ception  applies  to  physicians  and  other 
practitioners  in  the  field  of  medical  sci¬ 
ence  and  healing,  such  as  dentists,  or  any 
of  the  medical  specialties,  but  it  does  not 
include  pharmacists,  nurses,  or  other 
professions  which  service  the  medical 
profession. 

§  541.315  Special  proviso  for  high  sal¬ 
aried  professional  employees. 

The  definition  of  “professional”  con¬ 
tains  a  special  proviso  for  employees  who 
are  compensated  on  a  salary  or  fee  basis 
(exclusive  of  board,  lodging,  or  other  fa¬ 
cilities)  at  a  rate  of  at  least  $150  per 
week  ($125  per  week,  until  September  3, 
1965,  in  the  case  of  an  employee  of  a 
retail  or  service  establishment) .  Under 
this  proviso,  the  requirements  for  ex¬ 
emption  in  §  541.3  (a)  through  (e)  will 
be  deemed  to  be  met  by  an  employee  who 
receives  the  higher  salary  or  fees  and 
“whose  primary  duty  consists  of  the  per¬ 
formance  of  work  either  requiring 
knowledge  of  an  advanced  type  in  a  field 
of  science  or  learning,  which  includes 
work  requiring  the  consistent  exercise 
of  discretion  and  judgment,  or  requiring 
invention,  imagination,  or  talent  in  a 
recognized  field  of  artistic  endeavor”. 
Thus,  the  exemption  will  apply  to  highly 
paid  employees  employed  either  in  one 
of  the  “learned”  professions  or  in  an 
“artistic”  profession  and  doing  primarily 
professional  work.  If  an  employee  qual¬ 
ifies  for  exemption  under  this  proviso,  it 
is  not  necessary  to  test  his  qualifications 
in  detail  under  §  541.3  (a)  through  (e).u 

Employee  Employed  in  the  Capacity  of 
Outside  Salesman 

§  541.500  Definition  of  “outside  sales¬ 
man”. 

Section  541.5  defines  the  term  “outside 
salesman”  as  follows: 

The  term  “employee  employed  *  *  * 
in  the  capacity  of  outside  salesman”  in 
section  13(a)(1)  of  the  act  shall  mean 
any  employee: 

(a)  Who  is  employed  for  the  purpose 
of  and  who  is  customarily  and  regularly 
engaged  away  from  his  employer’s  place 
or  places  of  business  in: 

(1)  Making  sales  within  the  meaning 
of  section  3(k)  of  the  act;  or 

(2)  Obtaining  orders  or  contracts  for 
services  or  for  the  use  of  facilities  for 
which  a  consideration  will  be  paid  by  the 
client  or  customer;  and 

(b)  Whose  hours  of  work  of  a  nature 
other  than  that  described  in  paragraph 


“This  special  proviso  is  applicable  to  all 
employees  covered  by  the  act,  including  those 
in  Puerto  Rico,  the  Virgin  Islands  and  Amer¬ 
ican  Samoa. 
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(a)  (1)  or  (2)  of  this  section  do  not 
exceed  20  percent  of  the  hours  worked  in 
the  workweek  by  nonexempt  employees 
of  the  employer:  Provided,  That  work 
performed  incidental  to  and  in  conjunc¬ 
tion  with  the  employee’s  own  outside 
sales  or  solicitations,  including  inciden¬ 
tal  deliveries  and  collections,  shall  not 
be  regarded  as  nonexempt  work. 

§  541.501  Making  sales  or  obtaining  or¬ 
ders. 

(a)  Section  541.5  requires  that  the 
employee  be  engaged  in  (1)  making  sales 
within  the  meaning  of  section  3(k)  of 
the  act  or  (2)  obtaining  orders  or  con¬ 
tracts  for  services  or  for  the  use  of 
facilities. 

(b)  Generally  speaking,  the  Divisions 
have  interpreted  section  3(k)  of  the  act 
to  include  the  transfer  of  title  to  tangible 
property,  and  in  certain  cases,  of  tan¬ 
gible  and  valuable  evidences  of  intan¬ 
gible  property.  Thus  sales  of  automo¬ 
biles,  coffee,  shoes,  cigars,  stocks,  bonds, 
and  insurance  are  construed  as  sales 
within  the  meaning  of  section  3(k) . 

(c)  It  will  be  noted  that  the  exempt 
work  includes  not  only  the  sales  of  com¬ 
modities,  but  also  “obtaining  orders  or 
contracts  for  services  or  for  the  use  of 
facilities  for  which  a  consideration  will 
be  paid  by  the  client  or  customer”.  “Ob¬ 
taining  orders  or  contracts  *  *  *  for 
the  use  of  facilities”  includes  the  selling 
of  time  on  the  radio,  the  solicitation  of 
advertising  for  newspapers  and  other 
periodicals  and  the  solicitation  of  freight 
for  railroads  and  other  transportation 
agencies. 

(d)  The  word  “services”  extends  the 
exemption  as  outside  salesmen  to  em¬ 
ployees  who  sell  or  take  orders  for  a 
service,  which  is  performed  for  the  cus¬ 
tomer  by  someone  other  than  the  person 
taking  the  order.  For  example,  it  in¬ 
cludes  the  salesman  of  a  typewriter  re¬ 
pair  service  who  does  not  himself  do  the 
repairing.  It  also  includes  otherwise 
exempt  outside  salesmen  who  obtain  or¬ 
ders  for  the  laundering  of  the  customer’s 
own  linens  as  well  as  those  who  obtain 
orders  for  the  rental  of  the  laundry’s 
linens. 

(e)  The  inclusion  of  the  word  “serv¬ 
ices”  is  not  intended  to  exempt  persons 
who,  in  a  very  loose  sense,  are  sometimes 
described  as  selling  “services”.  Fqr  ex¬ 
ample,  it  does  not  include  persons  such 
as  service  men  even  though  they  may 
sell  the  service  which  they  themselves 
perform.  Selling  the  service  in  such 
cases  would  be  incidental  to  the  servic¬ 
ing  rather  than  the  reverse.  Nor  does 
it  include  outside  buyers,  who  in  a  very 
loose  sense  are  sometimes  described  as 
selling  their  employer’s  “service”  to  the 
person  from  whom  they  obtain  their 
goods.  It  is  obvious  that  the  relation¬ 
ship  here  is  the  reverse  of  that  of  sales¬ 
man-customer. 

§  541.502  Away  from  his  employer's 
place  of  business. 

(a)  Section  541.5  requires  that  an  out¬ 
side  salesman  be  customarily  and  regu¬ 
larly  engaged  “away  from  his  employer’s 
place  or  places  of  business”.  This  re¬ 
quirement  is  based  on  the  obvious  con¬ 
notation  of  the  word  “outside”  in  the 
term  “outside  salesman”.  It  would  ob- 
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viously  lie  beyond  the  scope  of  the  Ad¬ 
ministrator’s  authority  that  “outside 
salesman”  should  be  construed  to  include 
inside  salesmen.  Inside  sales  and  other 
inside  work  (except  such  as  is  directly 
in  conjunction  with  and  incidental  to 
outside  sales  and  solicitations,  as  ex¬ 
plained  in  paragraph  (b)  of  this  sec¬ 
tion)  is  nonexempt. 

(b)  Characteristically  the  outside 
salesman  is  one  who  makes  his  sales  at 
his  customer’s  place  of  business.  This  is 
the  reverse  of  sales  made  by  mail  or  tele¬ 
phone  (except  .where  the  telephone  is 
used  merely  as  an  adjunct  to  personal 
calls).  Thus  any  fixed  site,  whether 
home  or  office,  used  by  a  salesman  as  a 
headquarters  or  for  telephonic  solicita¬ 
tion  of  sales  must  be  construed  as  one 
of  his  employer’s  places  of  business,  even 
though  the  employer  is  not  in  any  formal 
sense  the  owner  or  tenant  of  the  prop¬ 
erty.  It  should  not  be  inferred  from  the 
foregoing  that  an  outside  salesman  loses 
his  exemption  by  displaying  his  samples 
in  hotel  sample  rooms  as  he  travels  from 
city  to  city;  these  samples  rooms  should 
not  be  considered  as  his  employer’s 
places  of  business. 

§  541.503  Incidental  to  and  in  conjunc¬ 
tion  with  sales  work. 

Work  performed  “incidental  to  and  in 
conjunction  with  the  employee’s  own 
outside  sales  or  solicitations”  includes 
not  only  incidental  deliveries  and  col¬ 
lections  which  are  specifically  mentioned 
in  §  541.5(b),  but  also  any  other  work 
performed  by  the  employee  in  further¬ 
ing  his  own  sales  efforts.  Work  per¬ 
formed  incidental  to  and  in  conjunction 
with  the  employee’s  own  outside  sales  or 
solicitations  would  include,  among  other 
things,  the  writing  of  his  sales  reports, 
the  revision  of  his  own  catalogue,  the 
planning  of  his  itinerary  and  attendance 
at  sales  conferences. 

§  541.504  Promotion  work. 

(a)  Promotion  work  is  one  type  of  ac¬ 
tivity  often  performed  by  persons  who 
make  sales,  which  may  or  may  not  be 
exempt  work,  depending  upon  the  cir¬ 
cumstances  under  which  it  is  performed. 
Promotion  men  are  not  exempt  as  “out¬ 
side  salesmen”.1*  However,  any  promo¬ 
tional  work  which  is  actually  performed 
incidental  to  and  in  conjunction  with  an 
employee’s  own  outside  sales  or  solicita¬ 
tions  is  clearly  exempt  work.  On  the 
other  hand,  promotional  work  which  is 
incidental  to  sales  made,  or  to  be  made, 
by  someone  else  cannot  be  considered  as 
exempt  work.  Many  persons  are  en¬ 
gaged  in  certain  combinations  of  sales 
and  promotional  work  or  in  certain  types 
of  promotional  work  having  some  of  the 
characteristics  of  sales  work  while  lack¬ 
ing  others.  The  types  of  work  involved 
include  activities  in  borderline  areas  in 
which  it  is  difficult  to  determine  whether 
the  work  is  sales  or  promotional.  Where 
the  work  is  promotional  in  nature  it  is 
sometimes  difficult  to  determine  whether 

“This  discussion  relates  solely  to  the  ex¬ 
emption  under  §  541.5,  dealing  with  outside 
salesmen.  Promotion  men  who  receive  the 
required  salary  and  otherwise  qualify,  may 
he  exempt  as  administrative  employees. 
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it  is  incidental  to  the  employee’s  own 
sales  work. 

(b)  (1)  Typically,  the  problems  pre¬ 
sented  involve  distribution  through  job¬ 
bers  (who  employ  their  own  salesmen) 
or  through  central  warehouses  of  chain- 
store  organizations  or  cooperative  retail 
buying  associations.  A  manufacturer’s 
representative  in  such  cases  visits  the 
retailer,  either  alone  or  accompanied  by 
the  jobber’s  salesman.  In  some  in¬ 
stances  the  manufacturer’s  representa¬ 
tive  may  sell  directly  to  the  retailer;  in 
others,  he  may  urge  the  retailer  to  buy 
from  the  jobber. 

(2)  This  manufacturer’s  representa¬ 
tive  may  perform  various  types  of  pro¬ 
motional  activities  such  as  putting  up 
displays  and  posters,  removing  damaged 
or  spoiled  stock  from  the  merchant’s 
shelves  or  rearranging  the  merchandise. 
Such  persons  can  be  considered  sales¬ 
men  only  if  they  are  actually  employed 
for  the  purpose  of  and  are  engaged  in 
making  sales  or  obtaining  orders  or  con¬ 
tracts.  To  the  extent  that  they  are  en¬ 
gaged  in  promotional  activities  designed 
to  stimulate  sales  which  will  be  made  by 
someone  else  the  work  must  be  con¬ 
sidered  nonexempt.  With  such  varia¬ 
tions  in  the  methods  of  selling  and  pro¬ 
moting  sales  each  case  must  be  decided 
upon  its  facts.  In  borderline  cases  the 
test  is  whether  the  person  is  actually 
engaged  in  activities  directed  toward  the 
consummation  of  his  own  sales,  at  least 
to  the  extent  of  obtaining  a  commitment 
to  buy  from  the  person  to  whom  he  is 
selling.  If  his  efforts  are  directed  to¬ 
ward  stimulating  the  sales  of  his  com¬ 
pany  generally  rather  than  the  consum¬ 
mation  of  his  own  specific  sales  his  ac¬ 
tivities  are  not  exempt.  Incidental 
promotional  activities  may  be  tested  by 
whether  they  are  “performed  incidental 
to  and  in  conjunction  with  the  em¬ 
ployee’s  own  outside  sales  or  solicita¬ 
tions”  or  whether  they  are  incidental  to 
sales  which  will  be  made  by  someone 
else. 

(c)  (1)  A  few  illustrations  of  typical 
situations  will  be  of  assistance  in  deter¬ 
mining  whether  a  particular  type  of 
work  is  exempt  or  nonexempt  under 
§  541.5.  One  situation  involves  a  manu¬ 
facturer’s  representative  who  visits  the 
retailer  for  the  purpose  of  obtaining 
orders  for  his  employer’s  product,  but 
transmits  any  orders  he  obtains  to  the 
local  jobber  to  be  filled.  In  such  a  case 
the  employee  is  performing  sales  work 
regardless  of  the  fact  that  the  order  is 
filled  by  the  jobber  rather  than  directly 
by  his  own  employer.  The  sale  in  this 
instance  has  been  “consummated”  in  the 
sense  that  the  salesman  has  obtained  a 
commitment  from  the  customer. 

(2)  Another  typical  situation  involves 
facts  similar  to  those  described  in  the 
preceding  illustration  with  the  difference 
that  the  jobber’s  salesman  accompanies 
the  representative  of  the  company  whose 
product  is  being  sold.  The  order  in  this 
instance  is  taken  by  the  jobber’s  sales¬ 
man  after  the  manufacture’s  represent¬ 
ative  has  done  the  preliminary  work 
which  may  include  arranging  the  stock, 
putting  up  a  display  or  poster,  and  talk¬ 
ing  to  the  retailer  for  the  purpose  of 
getting  him  to  place  the  order  for  the 
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product  with  the  jobber's  salesman.  In 
this  instance  the  sale  is  consummated  by 
the  jobber’s  salesman.  The  work  per¬ 
formed  by  the  manufacturer's  represent¬ 
ative  is  not  incidental  to  sales  made  by 
himself  and  is  not  exempt  work.  More¬ 
over,  even  if  in  a  particular  instance  the 
sale  is  consummated  by  the  manufac¬ 
turer’s  representative  it  is  necessary  to 
examine  the  nature  of  the  work  per¬ 
formed  by  the  representative  to  deter¬ 
mine  whether  his  promotional  activities 
are  directed  toward  paving  the  way  for 
his  own  present  and  future  sales,  or 
whether  they  are  intended  to  stimulate 
the  present  and  future  sales  of  the  job¬ 
ber’s  salesman.  If  his  work  is  related 
to  his  own  sales  it  would  be  considered 
exempt  work,  while  if  it  is  directed  to¬ 
ward  stimulating  sales  by  the  jobber's 
representative  it  must  be  considered  non¬ 
exempt  work. 

<3)  Another  type  of  situation  involves 
representatives  employed  by  utility  com¬ 
panies  engaged  in  furnishing  gas  or 
electricity  to  consumers.  In  a  sense 
these  representatives  are  employed  for 
the  purpose  of  "selling”  the  consumer  an 
increased  volume  of  the  product  of  the 
utility.  This  "selling”  is  accomplished 
indirectly  by  persuading  the  consumer  to 
purchase  appliances  which  will  result  in 
a  greater  use  of  gas  or  electricity.  Dif¬ 
ferent  methods  are  used  by  various  com¬ 
panies.  In  some  instances  the  utility 
representative  after  persuading  the  con¬ 
sumer  to  install  a  particular  appliance 
may  actually  take  the  order  for  the  ap¬ 
pliance  which  is  delivered  from  stock  by 
his  employer,  or  he  may  forward  the 
order  to  an  appliance  dealer  who  then 
delivers  it.  In  such  cases  the  sales  ac¬ 
tivity  would  be  exempt,  since  it  is  directed 
at  the  consummation  of  a  specific  sale 
by  the  utility  representative,  the  em¬ 
ployer  actually  making  the  delivery  in 
the  one  case,  while  in  the  other  the  sale 
is  consummated  in  the  sense  that  the 
representative  obtains  an  order  or  com¬ 
mitment  from  the  customer.  In  another 
type  of  situation  the  utility  representa¬ 
tive  persuades  the  consumer  to  buy  the 
appliance  and  he  may  even  accompany 
the  consumer  to  an  appliance  store  where 
the  retailer  shows  the  appliance  and 
takes  the  order.  In  such  instances  the 
utility  representative  is  not  an  outside 
salesman  since  he  does  not  consummate 
the  sale  or  direct  his  efforts  toward 
making  the  sale  himself.  Similarly,  the 
utility  representative  is  not  exempt  as 
an  outside  salesman  if  he  merely  per¬ 
suades  the  consumer  to  purchase  an  ap¬ 
pliance  and  the  consumer  then  goes  to 
an  appliance  dealer  and  places  his  order. 

(4)  Still  another  type  of  situation  in¬ 
volves  the  company  representative  who 
visits  chain  stores,  arranges  the  mer¬ 
chandise  on  shelves,  replenishes  stock  by 
replacing  old  with  new  merchandise, 
consults  with  the  manager  as  to  the  re¬ 
quirements  of  the  store,  fills  out  a  requi¬ 
sition  for  the  quantity  wanted  and  leaves 
it  with  the  store  manager  to  be  trans¬ 
mitted  to  the  central  warehouse  of  the 
chain-store  company  which  later  ships 
the  quantity  requested.  The  arrange¬ 
ment  of  merchandise  on  the  shelves  or 
the  replenishing  of  stock  is  not  exempt 
work  unless  it  is  incidental  to  and  in 
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conjunction  with  the  employee’s  own 
outside  sales.  Since  the  manufacturer’s 
representative  in  this  instance  does  not 
consummate  the  sale  nor  direct  his  ef¬ 
forts  toward  the  consummation  of  a  sale 
(the  store  manager  often  has  no  author¬ 
ity  to  buy)  tills  work  must  be  counted  as 
nonexempt. 

§  541.505  Driver  salesmen. 

(a)  A  large  group  of  employees  known 
generally  as  "route  salesmen”,  "distrib¬ 
utor  salesmen”,  or  "driver  salesmen” 
are  commonly  employed  by  distributors 
of  carbonated  beverages  and  beer,  cigars, 
and  numerous  dairy  and  other  food 
products.  Typically,  the  driver  sales¬ 
man  carries  an  assortment  of  the  articles 
he  sells  and  calls  on  the  same  customers 
at  frequent  and  regular  intervals.  He 
confers  with  the  customers,  replenishes 
the  customer’s  stock  of  goods  and  if  he 
is  introducing  new  varieties  or  new  lines, 
endeavors  to  persuade  the  customer  to 
buy  the  new  products.  He  removes  the 
empty  bottles,  cases,  and  other  contain¬ 
ers  if  these  are  to  be  returned  to  his  em¬ 
ployer  and  delivers  the  articles  sold  to  the 
customer.  The  exemption  is  not  de¬ 
feated  by  the  fact  that  the  employee 
combines  deliveries,  collections,  and  other 
incidental  work  with  his  sales  activities. 
It  is  clear  that  such  an  employee  is  em¬ 
ployed  for  the  purpose  of  making  sales. 

(b)  On  the  other  hand,  an  employee 
who  is  basically  a  truck  driver  and  only 
incidentally  or  occasionally  a  salesman 
does  not  qualify  for  the  exemption. 
Some  employees  occasionally  described 
as  outside  salesmen,  merely  deliver  orders 
in  an  amount  exactly  or  approximately 
prearranged  by  customer  or  contractual 
arrangement  and  frequently  make  col¬ 
lections  for  the  goods  they  deliver.  Such 
employees  are  clearly  not  salesmen. 
Moreover,  driving  a  truck  or  making  col¬ 
lections  is  not  exempt  work  when  the 
truck  is  being  used  to  deliver  goods  sold 
by  someone  else  or  when  the  collections 
are  for  sales  made  by  another  employee. 

(c)  In  borderline  cases,  a  determina¬ 
tion  of  whether  a  driver  salesman  is 
employed  for  the  purpose  of  making  sales 
or  is  primarily  a  truck  driver  and  only 
incidentally  or  occasionally  a  salesman, 
can  be  made  in  the  light  of  facts  that 
will  illustrate  the  actual  nature  of  the 
employee’s  work.  Among  factors  to  be 
considered  are:  the  employer’s  specifica¬ 
tions  as  to  qualifications  for  hiring;  sales 
training;  attendance  at  sales  confer¬ 
ences;  method  of  payment;  proportion 
of  earnings  directly  attributable  to  sales 
effort;  description  of  occupation  in  union 
contracts;  comparison  of  duties  of  em¬ 
ployees  in  question  and  of  other  employ¬ 
ees  engaged  as  (1)  truck  drivers  and  (2) 
salesmen;  possession  of  a  salesman’s  or 
solicitor’s  license  when  such  license  is 
required  by  law  or  ordinance;  and  pres¬ 
ence  or  absence  of  customary  or  con¬ 
tractual  prearrangements  concerning 
amount  to  be  delivered. 

§  541.506  Nonexempt  work  generally. 

Nonexempt  work  is  that  work  which 
is  not  sales  work  and  is  not  performed 
incidental  to  and  in  conjunction  with 
the  outside  sales  activities  of  the  em¬ 
ployee.  It  Includes  outside  activities 


like  meter-reading,  which  are  not  part 
of  the  sales  process.  Inside  sales  and 
an  work  incidental  thereto  are  also  non¬ 
exempt  work.  So  is  clerical  warehouse 
work  which  is  not  related  to  the  em¬ 
ployee’s  own  sales.  Similarly,  the  train¬ 
ing  of  other  salesmen  is  not  exempt  as 
outside  sales  work,  with  one  exception. 
In  some  concerns  it  is  the  custom  for  the 
salesman  to  be  accompanied  by  the 
trainee  while  actually  making  sales. 
Under  such  circumstances  it  appears 
that  normally  the  trainer-salesman  and 
the  trainee  make  the  various  sales 
jointly,  and  both  normally  receive  a  com¬ 
mission  thereon.  In  such  Instances, 
since  both  are  engaged  in  making  sales, 
the  work  of  both  is  considered  exempt 
work.  However,  the  work  of  a  helper 
who  merely  assists  the  salesman  in  trans¬ 
porting  goods  or  samples  and  who  is  not 
directly  concerned  with  effectuating  the 
sale  is  nonexempt  work. 

§  541.507  20-percent  limitation  on  non¬ 
exempt  work. 

Nonexempt  work  in  the  definition  of 
"outside  salesman”  Is  limited  to  "20  per¬ 
cent  of  the  hours  worked  in  the  work¬ 
week  by  nonexempt  employees  of  the 
employer”.  The  20  percent  is  computed 
on  the  basis  of  the  hours  worked  by  non¬ 
exempt  employees  of  the  employer  who 
perform  the  kind  of  nonexempt  work 
performed  by  the  outside  salesman.  If 
there  are  no  employees  of  the  employer 
performing  such  nonexempt  work,  the 
base  to  be  taken  is  40  hours  a  week,  and 
the  amount  of  nonexempt  work  allowed 
will  be  8  hours  a  week. 

§  541.508  Trainees,  outside  salesmen. 

The  exemption  is  applicable  to  an  em¬ 
ployee  employed  in  the  capacity  of  out¬ 
side  salesman  and  does  not  Include  em¬ 
ployees  training  to  become  outside  sales¬ 
men  who  are  not  actually  performing  the 
duties  of  an  outside  salesman  (see  also 
§  541.506). 

Special  Problems 
§  541.600  Combination  exemptions. 

(a)  The  Divisions’  position  under  the 
regulations  in  Subpart  A  of  tills  part  per¬ 
mits  the  “tacking”  of  exempt  work  under 
one  section  of  the  regulations  in  Subpart 
A  to  exempt  work  under  another,  so  that 
a  person  who,  for  example,  performs  a 
combination  of  executive  and  profes¬ 
sional  work  may  qualify  for  exemption. 
In  combination  exemptions,  however,  the 
employee  must  meet  the  stricter  of  the 
requirements  on  salary  and  nonexempt 
work.  For  instance,  if  the  employee  per¬ 
forms  a  combination  of  an  executive’s 
and  an  outside  salesman’s  functions  (re¬ 
gardless  of  which  occupies  most  of  his 
time)  he  must  meet  the  salary  require¬ 
ment  for  executives  ($100  a  week) .  Also, 
the  total  hours  of  nonexempt  work  un¬ 
der  the  definition  of  "executive”  together 
with  the  hours  of  work  which  would  not 
be  exempt  if  he  were  clearly  an  outside 
salesman,  must  not  exceed  either  20  per¬ 
cent  of  his  own  time  or  20  percent  of  the 
“hours  worked  in  the  workweek  by  the 
nonexempt  employees  of  the  employer”, 
whichever  is  the  smaller  amount. 

(b)  Under  the  principles  in  paragraph 
(a)  of  this  section  combinations  of  ex- 
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emptions  under  the  other  sections  of  the 
regulations  in  Subpart  A  of  this  part  are 
also  permissible.  In  short,  under  the 
regulations  in  Subpart  A,  work  which  is 
“exempt”  under  one  section  of  the  regu¬ 
lations  in  Subpart  A  will  not  defeat  the 
exemption  under  any  other  section. 

§  541.601  Special  provision  for  motion 
picture  producing  industry. 

Under  §  541.5a,  the  requirement  that 
the  employee  be  paid  “on  a  salary  basis” 
does  not  apply  to  an  employee  in  the 
motion  picture  producing  industry  who 
is  compensated  at  a  base  rate  of  at  least 
$200  a  week  (exclusive  of  board,  lodging, 
or  other  facilities) .  Thus,  an  employee 
in  this  industry  who  is  otherwise  exempt 
under  §§  541.1,  541.2,  or  541.3  and  who  is 
employed  at  a  base  rate  of  at  least  $200  a 
week  is  exempt  if  he  is  paid  at  least  pro 
rata  (based  on  a  week  of  not  more  than 
6  days)  for  any  week  when  he  does  not 
work  a  full  workweek  for  any  reason. 
Moreover,  an  otherwise  exempt  employee 
in  this  industry  qualifies  for  exemption 
if  he  is  employed  at  a  daily  rate  under 
the  following  circumstances:  (a)  The 
employee  is  in  a  job  category  for  which 
a  weekly  base  rate  is  not  provided  and  his 
daily  base  rate  would  yield  at  least  $200 
if  6  days  were  worked;  or  (b)  the  em¬ 
ployee  is  in  a  job  category  having  a 
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weekly  base  rate  of  at  least  $200  and  his 
daily  base  rate  is  at  least  one-sixth  of 
such  weekly  base  rate. 

§  541.602  Special  proviso  concerning 
executive  and  administrative  em¬ 
ployees  in  multi-store  retailing  oper¬ 
ations. 

(a)  The  tolerance  of  up  to  40  percent 
of  the  employee’s  time  which  is  allowed 
for  nonexempt  work  performed  by  an 
executive  or  administrative  employee  of 
a  retail  or  service  establishment  does 
not  apply  to  employees  of  a  multi-unit 
retailing  operation,  such  as  a  chain- 
store  system  or  a  retail  establishment 
having  one  or  more  branch  stores,  who 
perform  central  functions  for  the  or¬ 
ganization  in  physically  separated  es¬ 
tablishments  such  as  warehouses,  central 
office  buildings,  or  other  central  service 
units  or  by  traveling  from  store  to  store. 
Nor  does  this  special  tolerance  apply  to 
employees  who  perform  central  office, 
warehousing,  or  service  functions  in  a 
multi-unit  retailing  operation  by  reason 
of  the  fact  that  the  space  provided  for 
such  work  is  located  in  a  portion  or  por¬ 
tions  of  the  building  in  which  the  main 
retail  or  service  establishment  or  another 
retail  outlet  of  the  organization  is  also 
situated.  Such  employees  are  subject  to 
the  20-percent  limitation  on  nonexempt 
work. 


(b)  With  respect  to  executive  or  ad¬ 
ministrative  employees  stationed  in  the 
main  store  of  a  multi-store  retailing 
operation  who  engage  in  activities  (other 
than  central  office  functions)  which  re¬ 
late  to  the  operations  of  the  main  store, 
and  also  to  the  operations  of  one  or  more 
physically  separate  units,  such  as  branch 
stores,  of  the  same  retailing  operation, 
the  Divisions  will,  as  an  enforcement 
policy,  assert  no  disqualification  of  such 
an  employee  for  the  section  13(a)  (1) 
exemption  by  reason  of  nonexempt  ac¬ 
tivities  if  the  employee  devotes  less  than 
40  percent  of  his  time  to  such  nonexempt 
activities.  Under  the  enforcement  policy 
also,  such  employees  will  be  deemed  sub¬ 
ject  to  the  salary  test  provided  in 
§  541.5b.  This  enforcement  policy  would 
apply,  for  example,  in  the  case  of  a  buyer 
who  works  in  the  main  store  of  a  multi¬ 
store  retailing  operation  and  who  not 
only  manages  the  millinery  department 
in  the  main  store,  but  is  also  responsible 
for  buying  some  or  all  of  the  merchandise 
sold  in  the  millinery  departments  of  the 
branch  stores. 

Signed  this  3rd  day  of  July  1963. 

Clarence  T.  Lundquist, 
Administrator. 
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